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Preface 

In the construction management world, construction managementand engineering is a familiar 
branch of study and science. At the TU/e the Architecture, Building and Planning and Technology 
Management departments put this field of study into practice through this Masterprogram. The 
Master program in Construction Management & Engineering has been established in 
partnership with the industry and associated institutes, both within and outside Europe. This 
Master program focuses primarily on the processes, the market parties concerned and the 
technica! business characteristics, as wel I as innovative technica! characteristics. 

Th is research is the result of the master thesis project of the study of Construction Management 
and Engineering at the University ofTechnology in Eindhoven. 
This report provides insight into the subject of unsolicited proposals, focusing on the 
impravement of the proposal and process, aiming at improving the acceptance of the proposal 
by municipalities. I hope this research gives a new understanding of unsolicited proposal as a 
means of pro-active market approach within the field of the infrastructure sector. 

I would like use this preface to show gratitude toa few individuals and companies . I would like 
to thank Heijmans for enabling this master thesis and all the colleagues for their help and 
pleasant cooperation. 
Also, my thanks go to the Technica! University Eindhoven tutors; Kees Kokke and Wim 
Wensetaar fortheir positive criticism, their enthusiasm, intermediate feedbacks and especially 
fortheir motivational talks during this graduation that I certainly needed every now and then. I 
also want to thank my friend, Dennie Collas, for his helpand the fun we had during the whole 
study. 
I would also like to thank my parents for their support they have given me during this study. 
Parenthood is an art and you both are renowned artists. I would also like to thank my brothers 
with the words: band of brothers! Last but not last; I would like to thank Kim for her patience, 
space and confidence. 

Wouter Hendriks 
Maastricht, 25 February 2009 



Summary 
Competition on price is still the most commonly used criterion laid down for placing an order in 
the Dutch construction sector . Th is has the disadvantage of secondary objectives - such as 
innovation and efficiency improvements- being of a less dominant position, while these are the 
objectives customers (governments) in the Netherlands have been handling strongly in recent 
years. One of the ways to mobilize innovation capacity available in the market and to identify 
new solutions for infrastructure-related problems is the stimulation of the use of the so-called 
"unsolicited proposal" . The unsolicited proposal is defined as an offer to society in which a 
private party develops an original idea for the salution of an existing problem to a public party, 
without the public party having asked for it, and the idea offers demonstrabie added value fora 
public party. 
Although the intent of the initiator will be focused on creating new work, the receiving party- in 
the majority of cases- will be required to comply with European Praeurement Directives in the 
field of competitive tendering. This often creates uncertainty for the initiator concerning the 
result of their developed idea that led to the offer of the unsolicited proposal. 

The goal of this research was to create a master report that describes the results of the research 
and analysis of the unsolicited proposal from the perspective of the primary interested party, 
the petitioner (initiator) and the receiver (respectively Heijmans NV and the Dutch 
municipalities). The a na lysis was focused on increasing the understanding of the motivation and 
procedures used and also on insight into the legal aspects, contracts and intellectual property. 
Functional elements that can contribute to an earlier acceptance of the proposal, were also 
looked into initially. 
The outcome of the research aimed to identify improvements for the construction company so 
their idea, the unsolicited proposal, enjoys acceptance and thus will be tendered by the 
municipality and can be used as a means to promate its objectives. The main research question 
is twofold: 

• What are the chancesof successin the Netherlands for an unsolicited proposal? 
• Which improvements can be made, so an unsolicited proposal in the Netherlands has 

greater chance of success? 
So far, the application of the unsolicited proposal in the Netherlands nas only led to publicity 
and improved reputation. Success in this research is seen as a tender of the proposal by 
municipalities. 

Both the Dutch and European legal framewerk have no explicit rules on unsolicited proposals, as 
both are addressed in a fair and open competition for work and tolerate no deviations (this 
involves a 1-on-1 contract). Also legislation on the proteetion of intellectual property was found 
is. 
This research has concluded on the first question; that an unsolicited proposal has virtually no 
chance of success in the Netherlands. The reason for this is, in addition to existing regulations, 
also in reference to the actars themselves and is about confidence, vision, uncertainties, 
organizational aspects, cooperation and communication. 



Functional elements of the unsolicited proposal were reviewed and tested with the help of 
interviews. The aim was to determine which of the functional elements contributes to the 
acceptance of the proposal. All elements contribute to the impravement of the acceptance by 
municipalities, with four elements of great importance. These include: innovation, policy 
window, acceptance (politica I platform) and added value to society of the unsolicited proposal. 

The research had made an additional step, coming from the elements study and problem 
analysis, where the object of the unsolicited proposal is not examined, but is rather included in 
the process. The interviews have shown that not only the offer of the proposal is important to 
municipalities, but it also is of interest to the other parties concerned. This involves creating a 
network aiming at identifying opportunities that can lead to an unsolicited proposal and at the 
strengthening and creation of a (social) platform as a stimulus for the acceptance of the 
proposal by municipalities. 
The network, which indirectly contributes to improving the chance of success, is an addition to 
the previously researched direct offering that can be reinforeed by the functional elements. This 
network is an integrated network of the interested party, the initiator and the receiver 
(municipalities), where 'mutual learning' plays an important role. lt is a network of structural 
interdependency and self-interest is realized through cooperation. 

An unsolicited proposal must be a strategie choice of a construction company in order to have a 
good chance of success. lt is part of the business process that must be lived throughout the 
organization. Structure has an important role when it comes to the implementation of the 
strategie choice for unsolicited proposals. This study shows a movement of the company 
organization (internal) and direction given to the proposal (external). 
The movement internally arises from the strategie choice for unsolicited proposals. Proceeding 
from the strategy, structure is given to the marketing and interna I networkof the company, with 
the goal to direct the communication, so information about opportunities and findings of the 
unsolicited proposal wil I besent to the right place in the organization and so can be properly act 
on. 
When it comes to direction, the external surface, it may be said that the network the unsolicited 
proposal is in, and thus including the initiator, creates the movement. The network determines 
the strategie choice and communication about the proposal with the ultimate aim to use a 
marketing strategy that leadstoa good acceptance of the proposal by municipalities as a elient 
and that the project is awarded as such. 

The research also gives a view on how a campany's strategie choice of the unsolicited proposal 
can be brought into the structure of the company, as a kind of recommendation. Where the 
focus is on keeping a good tracking on results and impact in order to give guidance to the 
process, and, subsequently to redirecting the strategie choice. In this, the middle management 
has an important role. The process model includes the strategie, tactical and operational 
activities which are part of the overall process. 



Samenvatting 

Competitie op prijs is nu nog steeds de meest gebruikte gunningcriteria in de Nederlandse 
bouwsector. Dit heeft als nadeel dat secondaire doelstellingen als innovatie en efficiency 
verbeteringen een minder dominante positie genieten terwijl dit toch de doelstellingen zijn die 
(overheid) opdrachtgevers in Nederland de afgelopen jaren nadrukkelijk hanteren. Een van de 
mogelijke manieren om de beschikbare innovatie capaciteit van de markt te mobiliseren en 
nieuwe oplossingen voor infrastructuur gerelateerde problemen te identificeren is de stimulatie 
van het gebruik van het zogeheten "unsolicited proposal". Het unsolicited proposal wordt 
gedefinieerd als een aanbod aan de samenleving waarbij een private partij een oorspronkelijk 
idee ontwikkeld voor de oplossing van een bij een publieke partij bestaand probleem, waar de 
publieke partij niet zelf om heeft gevraagd, en welk idee bij een publieke partij aantoonbare 
meerwaarde biedt. 
Hoewel de intentie van de initiatiefnemer voornamelijk gericht zal zijn op het creëren van nieuw 
werk, is de ontvangende partij in het merendeel van de gevallen verplicht zich te houden aan de 
Europese Aanbesteding richtlijnen op het gebied van competitieve aanbestedingen. Hierbij 
ontstaat veelal onzekerheid bij de initiatiefnemer over het resultaat van het door hun 
ontwikkelde idee dat heeft geleid tot het aanbod van het unsolicited proposal. 

Het doel van dit onderzoek was het maken van een afstudeerrapport dat de resultaten van het 
onderzoek en analyse van het unsolicited proposal vanuit het perspectief van de primaire 
belanghebbende, namelijk de indiener en de ontvanger (respectievelijk Heijmans N.V. en 
Nederlandse gemeenten), beschrijft. De analyse is er op gericht inzicht te geven in de motivatie 
en procedures die worden gebruikt en tevens inzicht te geven in de juridische aspecten, 
contractvormen en Intellectueel Eigendom. Tevens is in eerste instantie gekeken naar 
functionele elementen die kunnen bijdragen aan een eerdere acceptatie van het voorstel. 
De uitkomst van het onderzoek is erop gericht om verbeteringen te identificeren voor de 
bouwonderneming zodoende hun idee, het unsolicited proposal, acceptatie geniet door de 
gemeente en als zodoende aanbesteed wordt en gebruikt kan worden als middel om haar 
doelstellingen te bevorderen. De hoofd onderzoeksvraag is tweeledig: 

• Wat is de kans op succes in Nederland voor het unsolicited proposal? 
• Welke verbeteringe.nnen gedaan worden, zodoende een unsolicited proposal in 

Nederland meer kans heeft op een succes? 
De toepassing van het unsolicited proposal heeft in Nederland tot nu toe enkel geleid tot 
publiciteit en verbetering van reputatie. Succes in dit onderzoek wordt gezien als aanbesteding 
van het voorstel door gemeenten. 

Zowel het Nederlandse als Europese wettelijk kader kent geen expliciete regels voor unsolicited 
proposals, beide zijn voornamelijk gericht op een eerlijke en open competitie voor werken en 
dulden geen afwijkingen (betreft 1-op-1 contract). Ook is vastgesteld dat er regelgeving bestaat 
op het gebied van bescherming van intellectueel eigendom. 
Dit onderzoek heeft als conclusie op de eerste onderzoeksvraag dat een unsolicited proposal 
een geringe kans heeft van slagen in Nederlands. Reden hiervoor zijn naast de bestaande 
regelgeving ook te vinden bij de actoren zelf. Hierbij gaat het om vertrouwen, visie, 
onzekerheden, organisatorische aspecten en samenwerking. 



Functionele elementen van het unsolicited proposal zijn met behulp van interviews getoetst. 
Het doel is om vast te stellen welk van de functionele elementen bijdraagt aan de acceptatie van 
het voorstel. Alle elementen dragen bij aan de verbetering van de acceptatie door gemeenten, 
waarbij een viertal elementen van groot belang zijn. Het gaat hierbij om de innovatie, policy 
window, draagvlak (acceptatie) en meerwaarde voor de samenleving van het unsolicited 
proposal. 

Het onderzoek heeft vanuit de elementenstudie en probleemanalyse een aanvullende stap 
gemaakt waarbij niet naar het object unsolicited proposal maar het proces nader bekeken is. 
Vanuit de interviews is naar voren gekomen dat niet alleen het aanbod naar gemeenten maar 
ook het aanbod naar andere belanghebbende van belang is. Het gaat hierbij om het creëren van 
een netwerk met als doel het identificeerden van mogelijkheden die kunnen leiden tot een 
unsolicited proposal en het versterken en creëren van een (maatschappelijk) draagvlak als 
stimulans voor de acceptatie van het voorstel door gemeenten. 
Het netwerk dat indirect een bijdrage levert aan de verbetering van de kans op succes is een 
aanvulling op het eerder onderzochte directe aanbod dat versterkt kan worden door de 
functionele elementen. Dit netwerk is een geïntegreerd netwerk van belanghebbende, 
initiatiefnemer en ontvanger (gemeenten), waarbij het "leren" van elkaar een belangrijke rol 
heeft. Het gaat hierbij om een netwerk waar men structureel afhankelijk van elkaar is en eigen 
belang wordt gerealiseerd door samenwerking. 

Een unsolicited proposal moet een strategische keuze zijn van een bouwonderneming om een 
goede kans te maken. Het is een onderdeel van het bedrijfsproces dat geleefd moet worden 
door de gehele organisatie. Structuur heeft hierbij een belangrijke rol als het gaat om de 
implementatie van de strategische keuze voor unsolicited proposals. Dit onderzoek laat een 
beweging zijn waarbij onderscheidt gemaakt wordt van de inrichting van het bedrijf (intern) en 
richting die gegeven wordt aan het voorstel (extern). 
De beweging dat intern wordt gevoerd ontstaat vanuit de strategische keuze voor unsolicited 
proposals . Vanuit de strategie wordt structuur gegeven aan de marketing en interne netwerk 
van het bedrijf met als doel de communicatie in goede banen te leiden, zodoende informatie 
omtrent mogelijkheden en bevindingen van het unsolicited proposal op de juiste plek in de 
organisatie terecht komen en op juiste wijze gehandeld kan worden. 
Wanneer het gaat om de richting, het externe vlak, kan gezegd worden dat het netwerk waarin 
het unsolicited proposal en zo ook de initiatiefnemer zich bevind de beweging geeft. Het 
netwerk is bepalend voor de strategische keuze en communicatie omtrent het voorstel met als 
uiteindelijk doel een marketingstrategie te hanteren dat leid tot een goede acceptatie van het 
voorstel door gemeenten als opdrachtgever en het project als zodanig aanbesteed wordt. 

Als een soort aanbeveling wordt in het onderzoek een invulling gegeven aan de wijze waarop 
een bedrijf haar strategische keuze van het unsolicited proposal in de structuur van het bedrijf 
kan inbrengen. Waarbij het gaat om een goed inzicht te behouden op resultaten en uitwerking 
om zodoende sturing te kunnen geven aan het proces en daarop de strategische keuze kan 
aanpassen. Hierbij heeft het middelmanagement een belangrijke rol. Het proces model bevat de 
strategische, tactische en operationele activiteiten die samen onderdeel zijn van het algemene 
proces. 
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1 Introduetion 
Historically, the civil construction industry wins infrastructure projects through a competitive 
tendering process, in which the party tendering the works has defined the scope of work. In this 
scenario, the tendering party identifies the solution to a problem for implementation by a 
construction contractor. This approach has led to a situation in which cost competitiveness 
dominates the market and secondary objectives, such as innovation and efficiency 
improvement, are neglected (Kroes, 2008) . A major complaint of the market is inadequate 
opportunities for providers in providing innovative solutions and t hat tendering is focused too 
much on the cheapest bid insteadof getting the highest value within the margins of the budget 
(Lejeune, 2006). 
City governments are interested in market participation, because it provides more knowledge 
and skilis and, therefore, more innovative solutions totheir problems. Market initiative, coming 
from the lnfrastructure (GWW) sector, is something city governments are not used to. Two 
types of initiative can come from the private market according to VROM (Stichting Economisch 
Onderzoek et al., 2003): 

• When market participants have ground and/or real estate posit ions w hen taking 
initiative, we speak of market initiative. The government has not requested the 
need of these positions. The market participant will develop there own ground or 
real estate or make arrangements with thirds. 
The government has to decide if this initiative is desirabie and if they want to 
anticipate in the development and, perhaps, in the implementation of t he project. 
This depends on the policy and the structure of the locale government. When the 
idea is further developed into a more specific plan, government can collaborated on 
the project. In this thesis the market initiative will not be further explained, because 
the focus is on the unsolicited proposal. 

• Unsolicited Proposal: in contradiction to the market initiative, the market 
participants have no ground or real estate positions when taking initiative. 
Unsolicited proposal can also be called a particular initiative (Groenboek PPS, 2004). 
A potential avenue to tap into the innovation capacity available in t he market and 
seek alternative ways of finding novel solutions to infrastructure probie ms. When a 
private party proposes a solution to an infrastructure problem in the public domain, 
prior to being asked fora solution by the responsible actor, an Unsolicited Proposal 
situation is established (Kroes, 2008). 

1.1 lnnovation 

The infrastructure (GWW) sector is a unique sector, among others derived from the influence of 
the government as largest customer. A constant demand of products and services is asked for by 
the government towards the construction industry. This results in a limited market fo rcesin the 
sector and a st rong interdependence of the sector to the government (Dorée et al., 1999. p22). 

The infrastructure sector is often seen as conservative sector, not often init iating in innovative 
activities. In the past, different steps have been made to improve on innovation by the 
infrastructure sector; a recent example is the establishment of the Regieraad Bouw, PSI Bouw 
and the European Technology Platform for Construction (Luiten et al., 2002. PS). Nevertheless, 
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the lnfrastructure sector is stillseen as a non-innovative sector (Dorée et al., 1999, Segers, 2004, 
CBS, 2002, De Jong, 2005). By focusing on functional specifications, more space is made for 
innovative activities aiming at improving the efficiency of projects (Min . Fin., 1999, p. 1). To 
ensure a good price/quality ratio to fill in this space, effort must be made to strengthen the 
innovative capacity of the infrastructure sector. 

Rijkswaterstaat (Min V&W, 2004, p16) stated that there are two aspects that could imprave the 
innovative capability of the infrastructure sector: 

• Stimulation of the idea generation from the construction sector by improving the 
innovative elimate and; 

• Impravement in the step from pilot to implementation of the idea. 

The prospective of the opportunity to profit from innovations stimulates, in theory, companies 
to innovate. An innovative elimate does not only exist by stimulation but also by the perspective 
of a return on investments on new ideas. (Sector bouw, 2006, p42). 

A reason for lack of innovative force of the infrastructure sector can be the inadequate 
perspective of opportunities companies have in return on investment in innovation within the 
system (Regieraad Bouw, 2004, p6 & Dorée et al., 1999). According to Dorée et al. (1999) 
obscurity exists on what time period investments could pay off. This is strengthened by the lack 
of efficient proteetion of the newly developed ideas (Dorée et al., 2002, p4 & Dorée et al., 1999, 
p31). 
Projects that are developed in the infrastructure sector are aften obviously visual and it is easy 
to copy process innovations, whereas aften intellectual rights are elaimed by the customer 
(PSIBouw, 2005, p4). When competitors can imitate ani nnovation against substantiallower cast 
than the innovator has spent on the development of the innovation, it could well be said that 
there is nota lot of stimulation for the innovator to innovate ( Mansfield et al., 1981). 

Successful implementation of a new product, process, technology or service depends, besides 
the characteristics of the invention, on the organizational and institutional environment (Smits, 
2002, p7). From empirie literature it is shown that companies innovate in interaction with the 
sector and the market where they find themselves in (Cohen et al., 1989 & Cohen, 1999). To 
imprave innovation on company level there must some kind of stimulus towards innovation. 
Stimuli for i nnovation are factors that motivate a company to innovate (Dosi, 1997). 

To achieve the next step in economie growth, innovation has to be priority number one. 
Unsolicited proposal is one of the possible approaches to stimulating innovation in the 
construction industry (Kroes, 2008). City governments highly value the initiatives from the 
market in order to stimulate the creation of innovative solutions. In respect to this recognition, 
Rijkswaterstaat admits the lifecyele casts of an infrastructure salution are of a higher value in 
the selection strategy than the initial investment casts. Consequently, this means that the 
traditional methad of awarding, based on lowest cast, does not line up with the current 
objectives to stimulate innovation and change in the market (Cobouw, 2006) . Unsolicited 
proposals may be a vehicle to stimulate innovation and creativity within the construction 
contractors' organization (i.e. internal learning & development benefits) and to create publicity 
in newspapers and annual reports, whereas the industry, driven by their shareholders, is 
primarily pursuing commercial objectives and looking for ways to commercialize unsolicited 
proposal. 
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Healthy competition in the construction market may stimulate innovation, as it enables the 
competitors to differentiate themselves, either through a creative design, through development 
of innovative techniques, or a more efficient way of building. However, there may be tension 
between innovation and tendering under transparent conditions, i.e. a precise and specific 
definition of a scope of work, in the interest of unambiguous communication in the tender, may 
eliminate any stimulation towards innovation by the bidders. To deviate from the specificatien 
may lead to disqualification, rather than to success ( Regieraad Bouw, 2005). 

An unsolicited proposal is a potential salution to an infrastructure problem in the public domain, 
and entertaining an unsolicited proposal is one of a range of possible immediate and obvious 
responses to a demand of the market Also, an unsolicited proposal may be based on an 
innovative idea, either in terms of an alternative, better solution, or in terms of a lateral 
application of technology, or a novel combination of functionality incorporated in the solution. 

1.2 The Changing Market 

In a normal market environment and a normal sector, there is an open market with relative trust 
between market parties and transparency, without infringement of competition rules. 
lrregularities, such as market deviation and price comparison, are not possible, but building 
companies are still confronted with a potential discontinuity in production, because of the lack 
of building any stock (SEO, 2003). In the market, this is translated in commercially responsible 
entry behavior. In a normal sector, the integral production costs will be covered in the long term 
and 'normal' compensation for capital providers wil I be generated. 

The problems that have concurred in the last years within the construction industry are meanly 
the result of irregularities that have lead to the disturbing of the market operation. A commonly 
heard reason for splitting the work between the building companies is related to the threat of 
discontinuity. The building industry relays on unique products on unique places. 
The Mi nistry of V&W and VROM have made a future perspective for the building industry (SEO, 
2003). In this report, there are four main objectives that should start a change in the processin 
the construction industry: 

• Coming to unimpeded competition in the building sector; 
• normalizing relations, both between government and building sector, as the building 

sector itself; 
• recovery of trust; 
• impravement on quality and price/quality relation. 

This future perspective is a direct result of the Dutch government's reaction to Parliament's 
lnquiry Commission Construction lndustry. 

Often, the effect of competition and the traditional tender are mentioned as probiernatie in the 
construction industry. After several decades, with numerous reports, the trend is set on 
innovative contracting and new forms of contracting. Now it is important to go from a re-active, 
capacity orientated industry, towards a pro-active, self initiating industry (Dorée, 2003). In order 
to modernize the sector, the shift in tasks in the generating chain and change in market 
approach is searched for. Change in market dynamics brings a change in companies and sector. 
The Dutch government, in contradietien to other countries that choose to alter the dynamics of 
the construction by more cooperative, integrative and interactive forms of tendering and 
collaboration, opts for competition and detachment. Dorrée (2003) states that this contradietien 
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illustrates that there is no unambiguous insight in the relationship between legislation, market 
approach and dynamics of the market. Now the accent is on transaction directed approach. 
lnnovation is closely related to entrepreneurship. An entrepreneur is someone who brings new 
products to the market and who manages a product activity growth. And this is something the 
current contraction industry doesn't do. lt does not bring products/concepts to the market, but 
waits until a demand has come from the market. And this is precisely the change that is meant 
by going from a re-active market (market-driven) towards a pro-active one (market-driving). 
The change in the market is shown in the figure of Mauser (2008), as shown in Chapter 2. The 
shift from a market-driven towards a market-driving market is the reason that building firms 
have to react. Building firms must become pro-active intheir strategy and initiate in projects. 

Building firms increasingly notice a changing role within the project development. More often, 
there is an explicit request to ideas and solutions for social problems, which is also noticed by 
the market participants. Building firms encounter a shift from executive firms that depend on 
thirds to companies that are pro-active in finding new orders and take initiative. 
Building firms become more and more market driven firms, and eventually market driving firms 
that deliver a complete concept from idea to realization and even maintenance and financing. 
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2 Research Design 

The research approach to this research is discussed in this chapter. This chapter discusses the 
problem definition, its research objective, research questions and the (general) research methad 
as wellas its research strategy. 

2.1 Problem Definition 

Construction companies increasingly notice a changing role within the project development. 
More aften, an explicit request is present towards ideas and solutions for social problems, which 
also are noticed by the market participants. Construction companies encounter a shift from an 
executive firm that depends on thirds, toa company that is pro-active in finding new orders and 
takes initiative. 
Construction companies become more and more market-driven firms and eventually market
driving farms that deliver a complete concept from idea to realization and maintenance. 
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Figure 1- From market-driven to market-driving (Mauser, 2008) 
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The market aspect is changing. Market-driven shifts slowly to market-driving. Construction 
companies, like Heijmans Beton- en Waterbouw, act in this changing market wherein they must 
be pro-active. Often, the European Tender praeurement is seen as a limitation to offer own 
ideas, coming from construction companies, as an unsolicited proposal to governments. For 
construction companies, the risks are too great when seeing their ideas introduced in the 
market, without any benefit to be obtained. Also, the objective of a construction company in 
general, is the realization and construction of the tendered works. As previously stated, this is a 
reactive approach in response to works initiated and developed by the government. The 
development of own ideas, without any fixed va lues, such as land position, in public domain, has 
a to high risk for construction companies and low returns on their investments and {innovative) 
ideas and solutions are released to the competition without any remuneration, be it work or 
other farms of remuneration. Since many construction companies will not and cannot risk this, 
such unsolicited proposalsoften do notmake it to the drawing board. 1 The stimulus to lead the 
market thinking, and thus toencourage innovation is, therefore, notpresent in the sector. 
The question is how construction companies within the infrastructure sector can respond to the 
changing market, which objectives they have in view and the securities and risks they entail. 

1 
www.P'ib.nl - Project Aan- en uitbesteding. Eigen initiatief (unsolicited proposall Project nr. 8118, juni 2008 
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Problem definition 

Construction companies are often not stimulated tothink of solutions on a pro-active and innovative 
way for the public dom a in and are uncertain on the successoftheir idea. The European preeurement 

reguiatien is often seen as thema in cause and too many uncertainties do exist for construction 
companies to pro-actively develop their own ideas and submit their ideas to municipalities. 

2.2 Research Objective 

The research is focused on urban development projects and, therefore, the research fits within 
the boundaries of the faculty Construction Managementand Engineering. 
The aim is to research how a company can respond to current developments in the market 
through the unsolicited proposal. Establishing which elements are important to an unsolicited 
proposal and how a construction company should deal with such a proposal in order to 
successfully propose it to municipalities. 
Objective 

The research objective is to make a recommendation for the impravement of the processof initiative
taking in urban development by construction companies through the use of unsolicited proposals. 

2.3 Research Questions 

In order to achieve the objective successfully, it is crucial to define clear research questions to 
give this research the correct scope and structure. The main research questions are formulated 
as follows: 

Wh at are the chancesof successin the Netherlands for an unsolicited proposal? 

Which improvements can be made, so an unsolicited proposal in the Netherlands has more chance of 
success? 

Research sub-questions 
• What is the meaning and definition of the unsolicited proposal? In what way is dealt 

with an unsolicited proposal in the Netherlands and in other countries? 
• What policies and regulations are applied and how are ideas protected in the 

unsolicited proposal offer to municipalities? 
• What elements could be of importance to city governments with the focus on the 

acceptance of unsolicited proposalstoa public tender? 
• What possible constraints exist and may arise for municipalities and construction 

companies regarding to the unsolicited proposal? What are the drivers that 
encourage the submission of unsolicited proposals? 

• Are there any solutions which can be used to interact with these constraints? How 
can a construction company, like Heijmans, adapt to the pro-active approach of 
unsolicited proposals, and under what terms? 

• How can an unsolicited proposal be submitted to municipalities, which are the focus 
points and which approach is best? How can this model be designed? 

• How can this model contribute to successof an unsolicited proposal? 
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2.4 Research Approach 

This section gives a brief explanation on the research model which is included in appendix 1. 
To grasp the subject of unsolicited proposals, a desk research is launched into the definition of 
unsolicited proposals. The experience of unsolicited proposals and policies and regulations are 
also considered in this research, even as the functional elements that could contribute to the 
impravement of the acceptance of the proposal. The choice has been made, coming from 
Heijmans, to initially focus on these elements. lt is believed that the uncertainties about 
unsolicited proposals and the acceptance could be improved by directing these functional 
elements. In addition, the desk research supplies an initia! research to answer the first research 
question and the problem analysis. lt also provides an initia! insight in determining how 
construction companies can respond to the changing market, using unsolicited proposals. 

Furthermore, practical research gives understanding of the experiences and state of affairs in 
the Dutch market, and more specifically Heijmans and Dutch municipalities. An answer is given 
on the first research question. The further focus of the research is to analyze how improvements 
can be made in order to give the unsolicited proposal a better chance of success. 
In the design phase, insights from both the literature analysis as the practical analysis are being 
translated into requirements of the model. The focus is on the impravement of the unsolicited 
proposal concept and the approach used; additionally the organization of the initiating company 
is further a na lysis on its ability to handle strategie choices like unsolicited proposals. 
Desk research shows an initial design for salution directions. Subsequently, through interviews, 
the design is considered in detail. Based on this, form is given to the model. After this phase, the 
model is reviewed and recommendations are made; the second research question is answered. 

2.5 Methodology 

The objective of the research indicates its practical orientation. The research is aimed at 
contributing to an intervention to change (improvement) of an existing situation, thereby 
improving the process of unsolicited proposal so it has a better chance to be accepted by 
communities so it wil I be awarded. 

Research strategies can vary on three dimensions: width vs. depth, qualitative vs. quantitative 
and empirica! vs. desk research. The literature review is comprehensive (width), when it comes 
to a complete picture of the unsolicited proposal. In addition, the literature also focuses on 
functional elementsof the unsolicited proposal (depth). Literature, articles and documents (desk 
research) are all used justas field research for collecting data and for giving practical meaning to 
the matter by conversations (empirica! research). These features closely link to casestudy and 
desk research. 

Methad and strategy desk research 
Desk research involves the use of material produced by others. A distinction is made in 
literature, secondary data and official, static materiaL In this research, primary data- such as 
literature, articles and books - and secondary data, such as empirica! data gathered by 
researchers in previous studies/reports, were used. In this way, the research tries to find a full 
picture on unsolicited proposals and experiences, views and visions on them. 
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Method and strategy practice research 
The strategy for the practical research is the case study strategy, because this methad is well 
suited toa full and thorough understanding of an object (elements) or a process. The choice was 
made for holding interviews with city government officials (external) and Heijmans staff 
members (internal). 
In this research, the interviews have two objectives. First, to analyze and test the effect 
(importance) of the elements that may affect the acceptance of the unsolicited proposal by 
municipalities. Second, to analyze and map the vision, drivers and constraints. 

Testing the elements: 
• Goal: Todetermine which of the elements are of interestand to what extent these 

matter for the proposal being accepted by municipalities. 
• Target group: Municipalities (population between 100,000 and 200,000 inhabitants) 

and Heijmans' project managers/di rectors/managers . 
• Result: The interviews resulted in the output as given in the table beneath/above, 

using a multi-criteria analysis. 

ldentifying drivers and constraints 
• Goal: analyzing and mapping of drivers, constraints, experiences and visionsof the 

unsolicited proposal. 
• Target group: IVIunicipalities (population between 100,000 and 200,000 

inhabitants) and Heijmans' project managers/directors/managers. 
• Result: Problem analysis, analysis constraints, using the Porras methad and analysis 

of the outcome in relation to the research goal. Conclusion of the first research 
question, based on the literature study and a na lysis of the constraints, drivers and 
visions. 

The interviews where held within different city governments with resident numbers between 
100.000 and 200.000. Regieraad Bouw2 has stated that unsolicited proposals for large 
infrastructural projects have a limited chance of success. The main reason as specified is the 
density populated characteristic of the Netherlands and the many rules and parties the 
unsolicited proposal would then encounter. There is a long timeframe between the idea phase 
and the realization phase in these kinds of works. Therefore, an unsolicited would have a better 
chance of success when proposed to city governments, because of the lesser complexity of the 
works. 
The choice has been made to direct this research to medium sized cities because it is believed 
that those governments have adequate knowledge and skilis to property assess an unsolicited 
proposal and do need the capabilities and expertise of the market in these kind of works. 
The interview was divided in two. A short casestudy gave the servants all the same idea of an 
unsolicited proposal opportunity. With open questions the servants give answer to the 
questions related to the problem analysis. 
Further interviews have been held within the company Heijmans Beton- and Waterbouw (HBW). 
These interviews were mainly focused on the perspective of Heijmans and also to identify their 
view on the problems with unsolicited proposals. People that have been interviewed are mainly 
managers and directars within the division lnfrastructure in the organization of Heijmans. 

2 
Regieraad Bouw, Belangrijke opmerkingen tijdens PSS werkdiner 23 november 2005- "Nieuwe marktbenadering" 
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Knowing what elements influence the outcome of the unsolicited proposal could be important 
for construction companies when initiating in unsolicited proposals. By interviewing the city 
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Figure 2- Approach functional elements by interviews 

government servants and 
Heijmans servants, the 
fourteen functional elements 
have been analyzed. Each 
interviewee was asked what 
element they found 
important in the first 
approach from a construction 
company towards the city 
government. In chapter 6 the 
results are given. The 
interview design is included in 
appendix 8. The list of people 
that have been interviewed is 
shown in the references. 

Preliminary to the interview, the city government servants and He ij mans servants were given an 
introduetion through a short case showing the example of an unsolicited proposal. This way, all 
interviewees had the same idea about the meaning of an unsolicited proposal. Part of the 
interview was aimed at establishing the ranking and importance of the elements. The results are 
given in paragraphs 6.1 and 6.2. 
Because the interviews were focused on ten city governments and the construction company 
Heijmans the interviews had restricted terms. But this report generalizes the data from 
interviews and therefore the conclusions and recommendations are put in perspective with the 
overall situation. 

2.6 Research Scope 

The research scope outlines the boundaries of the research for this report. 
The most important boundary to take into account is that the research limitations to the 
application of unsolicited proposals for infrastructure projects. Although this report is written on 
behalf of Heijmans (HBW), the scope of the research is not only limited to Heijmans operations. 
In order to create an unbiased view of unsolicited proposals, it is necessary to create insight on 
both sides of unsolicited proposals, also known as the proposerand the receiver perspective. 
The receiver is modeled specific as the city government. 
With regard to the legal framework surrounding unsolicited proposal, this research will be 
limited to the public tender legislation with a direct influence on the treatment of unsolicited 
proposals. 
Another crucial "Legal dimension" that wil I be researched, is the effect of the proteetion of the 
proposed idea, generally identified as "lntellectual Property" (lP). The research of lP will be 
limited to the areasof direct influence to unsolicited proposals. In order to limit the scope of the 
research of legal frameworks outside the Netherlands, a minimal, however representative, 
selection of countries using unsolicited proposals will be sampled. Of particular interest is any 
European legislation concerning unsolicited proposals, as this could have relevanee for 
application by Heijmans for unsolicited proposals outside the Netherlands, but within Europe. 

Research Design I 9 



2. 7 Report Outline 

lniliative Li laralure data Opinion finding Analysis Inlegralion 

I Chapter 1 - Introduetion 

l Chap&er 2 - Research approach 
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Chapler 4 - Legol F romewolk 

lil Chapler 5 - Functional elemeniS 
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Figure 3- Steps Report outline 

The initiative step provides the basis to analyze the issues with regard to the unsolicited 
proposal. In <:hapter 1, some of the problems and background information is introduced, 
foliowed by chapter 2, in which the problem definition, objective of the research, the research 
approach and the methodology and scope of the research and boundaries used are elaborated. 

In the second step, literature data, the fact finding takes place. Chapter 3 provides information 
and sets out the definition of unsolicited proposal, experiences, how unsolicited proposals are 
handled and accepted. lt describes the details of the process and procedures applicable to 
unsolicited proposals in general, in the Netherlands and several other countries. In Chapter 4, 
the legal framework, regarding unsolicited proposals will be explained wh ich discusses the legal 
aspects applicable to the implementation of infrastructural works, based on unsolicited 
proposals and subsequently analyses the possibilities within the legislative boundaries. The 
proteetion of the (innovative) solution will also be discussed, and the proteetion of intellectual 
property. The next chapter describes the functional elements of an unsolicited proposal, with 
the perception to improve the application towards the government. 

The next two steps analyze the elements by interviewing several city governments and people of 
the Heijmans construction company and a condusion on those elements is given. Also 
constraints and drivers are searched and analyzed to identify the main causes that relate to the 
unsolicited proposal application and acceptance in the Netherlands. In this chapter an answer is 
given, based on chapters 3, 4 and 5, on the first research question. 
In Chapter 7, the model is presented that is based on the analysis, interviews and elements. The 
goal of the model is to improve the acceptance of an unsolicited proposal. The last step 
integrates al previous steps into the final chapter. In this chapter, the main conclusions are 
presented and structured along the lines of the main research questions. Recommendations for 
further work to the impravement of the construction industry's pro-activeness by providing 
(successful) unsolicited proposals are given. 
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3 Unsolicited proposal (USP) 

Governments worldwide have been looking increasingly to the private sector to fill the growing 
gap between demand and supply of infrastructure services. As a result, private participation in 
infrastructure in developing countries increased dramatically in the past fifteen years (Database 
World Bank). The results are mixed in some countries, but many governments have recognized 
that the private sector can be an important mechanism for bringing technica! and managerial 
expertise to the construction, operation, maintenance, and financing of infrastructure projects 
( Hadges & Dellacha, 2003). 
In this chapter, the situation surrounding unsolicited proposals will be attended. First of all, the 
situation in foreign countries and, secondly, focusing on the Netherlands. 

3.1 Unsolicited Proposalsi the World Perspective 

There are two institutions advising on unsolicited proposals, the UNCITRAL and the World Bank 
Group. In this paragraph the situation regarding unsolicited proposals in other countries is first 
provided. Then the two institutions are shortly explained. 
As shown in the Hadges and Dellacha paper (2003), unsolicited proposals are quite common in 
many countries. In this paper, the premise is that some unsolicited proposals, when subject to 
competition an transparency, may contribute to the overall infrastructure goals of countries, 
particularly where governments have low technica! and financial capacity to develop projects 
themselves. Therefore, some governments have developed effective systems to channel 
unsolicited proposals into public competitive processes, providing more transparency and 
politicallegitimacy. 
In the next table several countries are shown: 

In the Netherlands, the term unsolicited proposal is relatively new (2004). More than four years 
earlier, it became of interest in other countries, such as Australia, Chili, Korea, Taiwan, South
Africa and the United States (Werkgroep unsolicited proposal, 2006). 
Private companies even initiate the process by suggesting project concepts through unsolicited 
proposals, aften including detailed construction, operation, maintenance, and financing plans. 
Among the many countries whose governments award infrastructure projects with private 
participation, a few have laws prohibiting the acceptance of unsolicited proposals. A few others 
have laws requiring that unsolicited proposals be thoroughly reviewed and market-tested befare 
being approved (Kroes, 2008). The vast majority of countries, however, have no forma! polides 
for handling unsolicited proposals. In appendix 2 the unsolicited proposal process in further 
explained for the following countries: United States of America, Canada, South Africa, ltaly and 
Korea. lt shows the way those countries handle unsolicited proposals, each in different ways. 
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3.1.1 UNCITRAl 

The primary mandate of the United Nations Commission on International Trade Law (UNCITRAL) 
is toen ha nee the progressive harmonization and unification of the law of international trade, as 
the differences between the trade laws of the member states tend to create obstacles to the 
flow of trade (www.unicitral.org). In 2001 UNCITRAL introduced the "Legislative Guide on 
Privately Financed lnfrastructure Projects" that attempts to provide guidance towards the 
development of a legislative package that stimulates the development of privately financed 
infrastructure (Wassenaer van Catwijck, 2005). UNCITRAL have distinguished two types of 
unsolicited proposal (UNICITRAL, 2001): 

1. "Unsolicited proposals claiming to involve the use of new concepts or 
technologies to address the infrastructure needs of the tendering party." 

2. "Unsolicited proposals claiming to address an infrastructure need not already 
identified by the party responsible for the development of the infrastructure." 

The advice of UNCITRAL for the execution of the first type of unsolicited proposal is to apply a 
one-to-one contracting strategy with the proposer of the unsolicited proposal. The challenge lies 
in such an establishing with the necessary degree of objectivity and transparency, that no 
reasanabie alternative or substitute to the innovation proposed in the unsolicited proposal 
exists. UNCITRAL, therefore, recommends that the tendering party establishes relevant 
benchmarking data to verify the value of the unsolicited proposal. The second unsolicited 
proposal type identified by UNCITRAL is suitable fora competitive tendering procedure in order 
todetermine the final eenstructor of the unsolicited proposal, asthereis no objective assurance 
that the proposal is the most economical. UNCITRAL provides guidance on the procedures for 
handling unsolicited proposal, with as a primary suggestion the requirement for transparent 
procedures and strict confidentiality. 

3.1.2 The World Bank Group 

The World Bank is made up out of two unique development institutions, the International Bank 
for Reconstruction and Development (IBRD). and the International Development Association 
(IDA), and are owned by 185 member countries. The World Bank acknowledges its own 
directives of praeurement respectively for Loans and Credits. These tender procedures are to be 
foliowed during projects financed by the World Bank (www.worldbank.org). The World Bank 
directives do not have specific regulation for treatment of Unsolicited Proposals. 
Similar to UNCITRAL, the World Bankvalues the guarantee of transparency and efficiency of a 
competitive tender procedure as a critica! element of an unsolicited proposal procedure. This is 
a result of the fact that there are often perceptions that unsolicited proposals serve special 
interests or are associated with corruption. Unsolicited proposals often become cantroversial in 
the absence of sufficient transparency or competition (Kroes, 2008). 

3.1.3 Award Strategy 

In some other countries the law is adapted, so the initiator of an unsolicited proposal can be 
directly contracted by the government. And in other countries there is a system of awarding. 
Governments could use several approaches to handle unsolicited proposals (World Bank Group, 
2003): 

1) Simply adopt a law prohibiting unsolicited project. 
2) Purchase the project concept and then award the project through a competitive 

bidding process. 
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3) Offer the initiator a predefined advantage (reward) in a competitive bidding 
process. 

Some countries have developed effective systems to channel unsolicited proposals into 
processes that incorporate transparency and competition. These systems attempt to provide 
incentives for the private sector to come forward with innovative infrastructure solutions while 
retaining the benefits associated with awarding the project through a transparent and 
competitive tender(Hodges & Dellacha, 2007). Most countries with forma I systems forma naging 
unsolicited proposals follow a similar process. The system generally involves two main stages: 
the first focuses on the government's internal project approval process, and the second on a 
competitive tender todetermine the final project developer and operator. 
The project is competitively bid, typically under one of three systems: bonus, Swiss challenge, or 
bestand final offer. 

Bonus system 
Chile and Korea use a system to promate unsolicited proposals that award a bonus in 
the tendering procedure to the original project proponent. This bonus can take many 
forms, but most common it is an additional theoretica! value applied to the original 
proponent's technica! or financial offer for bidding purposes only (World Bank Group, 
2003; Hodges & Dellacha, 2007) . 

Swiss challenge system 
The Swiss challenge system-most common in the Philippines and also used in Guam, 
India, ltaly, and Taiwan-is similar to the bonus system in its use of competitive 
tendering to determine the project developer. But instead of a predetermined 
advantage, this system gives the original proponent the right to counter match any 
better offers (The World Bank Group, 2003; Hodges & Dellacha, 2007; Roopam) 

Bestand final offer system 
In the bestand final offer system, the key element is multiple rounds of tendering, in 
which the original proponent is given the advantage of automatically participating in the 
final round. In South Africa, the two most advantageous bids are selected for a final 
bidding round. lf the original proponent is not one of these two, it will still automatically 
be allowed to compete in the final round. In Argentina, if the original proponent's offer 
is within 5 percent of the best offer, the original proponent will immediately win. 
However, if the difference between the best bid and the original proponent's offer is 
more than 5 percent, but less than 20 percent, the two bidders will be invited to submit 
their best and final offers in a second round. In all cases the final round is an open 
competition during which the preterred bid will be selected without bonuses or 
advantages given (Hodges & Dellacha, 2007). 

Appendix 4 

3.2 Unsolicited Proposals in the Netherlands 

Unsolicited proposals for infrastructure projects from private investors can introduce innovative 
ideas, but also risks, such as opportunity for corruption. Some countries disallow unsolicited 
proposals; others managethem in ways that introduce competition and transparency (Hodges, 
2007). The private sector can be an important souree of technica I and managerial expertise (and 
financing), as many governments have recognized. 
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An Unsolicited Proposal is an idea, developed by a private entity in order to create a salution for 
a problem of a public party, where the public party has not asked for a solution, and for which 
the idea creates demonstrated added value (Regieraad Bouw & PSI Bouw, 2006). lt is important 
to know the key characteristics of an unsolicited proposal. In the guidelines for unsolicited 
proposal the key characteristics for an unsolicited proposal are described as: 

• Original, developed on own initiative without preceding demand from the market; 
• providing a demonstrabie added value in the public domain; 
• SMART; 
• not breaching intellectual property rights of third parties, and 
• The proposer of the original proposal remains the owner of the legal rights of the 

proposed idea, unless other mutual agreements have been established. 

The most important characteristics of an unsolicited proposal, according to Rijkswaterstaat 
(2008), are: 

• The initiative is independent of the existing, by the government marketed, 
problems; 

• it is initially developed without government involvement; 
• an unsolicited proposal does not guarantee the implementation of the idea. The 

government acts in any further development or realization within applicable 
praeurement regulation, and 

• unique ideas or elements of the concept are protected. Successful ideas can be 
rewarded (price, success fee). 

In other sectors, unsolicited proposals are common; in sectors where demand is driven by 
supply, unsolicited proposal is the norm. The construction industry is different. In this sector, the 
companies wait until the market approaches them. They are not driving the market with 
supplies; the market is driving them in their supplies. The lowest cast is awarded with the 
project. 

In the Netherlands, several contracting strategies can be used to implement a project. The 
following section wiJl provide insights in the position of an unsolicited proposal within the 
alternative contracting strategies. A contract can be awarded according to two different 
methods. One methad is an award based on the economie highest value, and the other methad 
is an award based on the lowest cast. 

3.2.1 Contracting 

The (city) government would traditionally identify a salution to a problem in the infrastructure 
and tender this scope of work through a normal public tender procedure, on the basis of 
technica! specifications. The design, praeurement and execution are specified in this scope of 
work. This type of contract, know as the EPC contract, is characterized by the contractor 
assuming the responsibility for delivery in accordance with the specifications against a fixed 
price and duration. The risk of overrunning cast is carried by the contractor. This type of 
tendering is reactive to demand, 

City governments want to make use of the knowledge and skilis and the competitive nature of 
the market as shown in the interviews. But for this, changes have to be made in the way of 
tendering infrastructure projects. The major change that has to be made is inthetender being 
basedon functional specifications, rather than tendering on the basis of technica! specifications. 
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lnstead of engineering a specific salutiontoa problem by the government (or with support from 
an engineering consultant, space should be made for construction companies to propose 
innovative solutions, or solutions that provide additional functionality. 
However, the transfer of engineering expertise to the engineering consultancies in the market 
has as a consequence, an erosion of the engineering capacity and capability, which may, aftera 
while, pose problems in resourcing the appropriate know-how for evaluation of innovative ideas 
submitted in unsolicited proposalto the government (Kroes, 2008). 

lntegrated Contracts: Design, Construct, Maintain. Operate 

lntegrated Contrads: Design, Construct, Maintain 

( lntegrated Contracts; Design, Construct ) 

( Market Consullalion ) 

Construction Contract 
(tradiüonal) 

C Maintenance Contract ) 
~------~ 

(~---------------) _ Public Private Partnership _ 

(------~) 
. Unsolicited Proposal (current vision) _ 

Figure 4- Contracting Strategies. Basedon the model of Ridder (2006) 

The figure above shows the different contracting strategies and the unsolicited proposal 
strategy. None of the strategies are dealing with all faces of an infrastructure project, but an 
unsolicited proposal has the potential. An unsolicited proposal starts with the identification of a 
(an infrastructure) problem and the salution development, as the principal, city government, has 
not started its own internal problem identification yet. An unsolicited proposal is pro-active to 
the demand where the public party undertakes the identification and concept selection of a 
salution for an infrastructure problem and presents this proposal to the receiver as a suggested 
possible way forward. 
An unsolicited proposal is essentially focused on the orientation phase due the nature of the 
concept of unsolicited proposals; the identification of an occurring problem by a private party 
and the initiative to create a salution for this identified problem (Kroes, 2008). 
The figure shows two types of unsolicited proposals, one according to current visions and one 
unsolicited proposal potential. 

3.2.2 Visions about Unsolicited Proposal 

Unsolicited proposals are, in the current perception, interpreted as a process initiated by a 
private party in the orientation phase. Besides the involvement during the realization phase of a 
project, construction companies could select a salution for the identified problem, in the case of 
an unsolicited proposal, and therefore use their unique anilities for an innovative and efficient 
salution in the public domain. 
An unsolicited proposal is a mixture of business development, engineering and also stakeholder 
management, public relations, legal, social environment, etc (Kroes, 2008). This takes place in 
the phases prior tothetendering of the work and is therefore different in nature to that of the 
traditional execution phase work, where design, praeure and build are the norm. ldentifying the 
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problem to be solved, choosing the strategy for the unsolicited proposal and defining the 
solution are now in the hands of the private sector insteadof the government. 

lt is possible to continue an unsolicited proposal initiative from start through to the finish of the 
entire project realization process, insteadof only the phases prior to the public tendering stages. 
The benefits and opportunities are there for the private sector as well as the public sector; it 
enables the private parties to apply their own capabilities, not only to prepare a scope and 
specifications for use by the government in a public tender, but to the entire process. Private 
parties wiJl then be able to apply their equipment, specialties, and work preferences to the 
construction phase. So an unsolicited proposal is not merely a suggested solution fora problem 
in the public domain, identified by a private party, but it could also lead to involvement in later 
phases. 

3.2.3 Awarding 

The lowest cost is the traditional award criteria used for infrastructure projects in the 
Netherlands partly due tothefact that this is the primary expenditure of the principal, but also 
due to the overwhelming strategie focus of the EU directives towards fair and open EU wide 
competition and absolute transparency and audit-ability of tendering and award transactions 
(Rijkswaterstaat, 2006). This wiJl result in award decision making, purely on the basis of 
ex penditure economics of the realization of the project. 
A lifecycle economics selection criterion is an other award strategy that has become recent use 
(this is in development). This award strategy is also known as EMVI, and is based on the 
economie highest value. Using EMVI as allotment criteria, bidding parties submit their bid or the 
tender with an optimization on price, schedule and/or quality ratio. 
EMVI, in addition to bid price, also uses other criteria to select the best bid. EMVI considers, 
among others, lifecycle expenditure (the cost to realize the project, plus the cost to operate and 
maintain the infrastructure for the duration of its design life) (Rijkswaterstaat, 2006). 
Applying the award strategy based on lowest cost does not generally stimulate the use of 
unsolicited proposal, as this wiJl not take lifecycle cost-efficiency that may result from an 
alternative or innovative solution into account. The innovative quality of an unsolicited proposal 
wiJl become only a differentiator in a processin which the award strategy is basedon EMVI. Th is 
strategy is supported by the intention that the unsolicited proposal procedure at Rijkswaterstaat 
wiJl not use the award strategy basedon lowest cost for an unsolicited proposal (Kroes, 2008). 
More risk taking and submitting alternatives/innovation with a benefit in lifecycle cost, by 
private construction companies may be stimulated by the knowledge that a tender wiJl be 
awarded on the basis of EMVI. This is valid for both a straight competitive public tender as well 
as an unsolicited proposal. 

3.2.4 Unsolicited proposal Procedure in the Netherlands 

In the Netherlands three ways are possible for realizing an unsolicited proposal for companies in 
the infrastructure sector: 

• Free publicity; to use the unsolicited proposal to galvanize public opinion through 
free publicity and in this way influence the politica! system to adopt the ideas 
embedded in the unsolicited proposal and incorporates these; 

• "Het Loket"; Ministery of Transport, Public Works & Water Management, Prorail, 
some country council, some city governments, and 

• networking; through use of personal networks. 
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City governments (target group of this research) have no procedure for unsolicited proposal. 
Some city governments are attempting to organize the incoming market initiatives by 
introducing a counter. 
This counter ensures that the idea (or market initiative unsolicited proposall reaches the right 
places within the municipal organization, so it can be properly assessed. This also serves as a 
communication point between government and initiator of the unsolicited proposal and keeps 
the initiator informed. City governments that use this are, for example, the city of Arnhem. 
Interview data show that publicity is always important but is often used as a sole goal. 
Construction companies and governments want to see more from an unsolicited proposal: they 
want to see that an unsolicited proposal actually becomes a public tender. While city 
governments are focusing on putting up counters for private initiatives, construction companies, 
such as Heijmans, are not that keen on those counters, because they provide distance between 
the initiator and government. Personal networking is for them a better way of proposing an 
unsolicited proposal, as it provides a better knowledge of the city government organization and 
priorities and collaboration between the two parties. On the downside, the evaluation of 
unsolicited proposals is, due to the many unknown factors, each time different through personal 
networking. lf there is no guidance for unsolicited proposals in the city government 
organization, these unknown remain in existence. 

3.2.5 Compensation 

In paragraph 3.1, the compensation methods used in other countries where fully explained. In 
the Netherlands, no specific agreements are in place to regulate the compensation of an 
unsolicited proposal. Fimerius (2006) states that compensation for an unsolicited proposal is 
one of the most probiernatie issues, as any form of reward may rapidly deteriorate into unequal 
treatment of parties and may jeopardize fair competition. 
Kroes (2008) states that compensation of unsolicited proposals mayalso lead to issues regarding 
ownership of intellectual property. Transfer of ownership of lP has been applied in design 
competitions, but this was found to lead to problems and this approach has recently been 
reversed. Compensation in the form of award of special status during tendering, or the right to 
gain work through matching the lowest bidder's price is also not allowed under EU legislation . 
Another argument against this type of compensation is its effect on the attitude of other bidders 
participating in the tender. lf they areaware of "special arrangements" or "privileged bid status" 
of a nother bidder, they may not be willing to invest in a serious attempt to win the tender. The 
latter will be detrimentalto the competitive bidding process . 
Reward mechanisms for unsolicited proposal may thus range from winning the public tender {in 
part due to the investment in preparing the unsolicited proposal), to compensation of the costs 
in preparing the unsolicited proposal, to award of a contract to undertake a pilot projector do a 
piece of research, to compensation on a unit basis under a license agreement and finally to 
payment for use of patent. lt is obvious from this list of options that the uncertainty for 
compensation reduces with increased levels of proteetion of lP. 

Unsolicited Proposal (USP) I 17 



3.3 Condusion 

In this chapter the following research sub-question is answered: 
What is the meaning and definition of the unsolicited proposal? In what way is dealt with an 
unsolicited proposal in the Netherlands and ether countries? 

Paragraph 3.1 - A major issue concerning unsolicited proposals is associated with a lack of 
competition and transparency. Another major issue is the increasing number of unsolicited 
proposals. Unsolicited proposals have developed to representing a significant share of overall 
project in many countries and these proposals can create negative public perceptions, and many 
policy makers have begun to realize the need to address them directly in legislation. 
In some countries an unsolicited proposal is in contradietien with the strict rules concerning 
transparent and equal competition in process and decision making, because of the strong 
preferenee for use of competitive tendering. Therefore, some reluctance exists in taking 
initiative in the submission of an unsolicited proposal. One-to-one contracts are, therefore, only 
possible in case of unique features of legal binding lP aspects. 
The South African "Scheme Developer" approach appears to have potential pitfalls due to a 
"Conflict of Interest" situation that occurs when the tender documentation, for which they 
subsequently are allowed to bid as wel I, is prepared. Evaluation and award of the tenderby the 
government does not preclude the Scheme Developer optimizing it tosuit his particular needs. 
The ltalian procedure, in which the unsolicited proposal proposer acquires a protected status 
with bath Best & Final Offer and Swiss Challenge system entitlements, is being legally challenged 
in the EU Court of Justice, as being in breach with EU Directives. 
Bonus points, Best & Final Offer and Swiss Challenge system schemes all appear to lead to a 
deviation from "fair and equal treatment" as required by World Bank and EU, and will be 
vulnerable to legal challenge. 
In theory, permitting unsolicited proposals should encourage the private sector to bring 
governments beneficia! ideas for project development that might otherwise have been 
overlooked. Many of the world's most contraversial private infrastructure projects originated as 
unsolicited proposals, such as the Dabhol Power Plant in India and many independent power 
generation plants in lndonesia. 

Paragraph 3.2- unsolicited proposal is not stimulated if the award strategy is basedon the initia! 
lowest cast. Awarding on the basis of EMVI can stimulate the construction companies to initiate 
in submitting alternative and innovative solutions that carry a benefit in lifecycle cast, either in 
public tender, or as an unsolicited proposal. lnnovation may be on other dimensions than 
technica!. lt could be on financing, management, marketing, project design, and construction 
methods, eperating and maintaining scope of work . 
City governments have no procedure for unsolicited proposal. Same city governments are 
attempting to organize the incoming market initiatives by introducing a counter. 
The level of trust between the Dutch government and the private infrastructure construction 
companies has improved over the past few years, but has not reached the level required to 
jointly develop Unsolicited Proposals opportunities to implementation (Lejeune, 2006) . 
lnsecurity along with the high preparatien casts can and will have a significant effect on the 
amount of unsolicited proposals that are initiated in the Netherlands. 
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4 Legal framewerk 

To fully understand why the tender legislation hinders construction companies in initiating 
unsolicited proposals, we have to understand the (new) public tender legislation. Most projects 
in the infrastructure sector are not only controlled by the government-imposed legal 
frameworks environment; they are aften initiated and funded by the government. The 
government praeurement of these projects is subject to mandatory tender regulations. These 
rulesalso apply to all private entities that are financed with public funds or companies in which 
a public body takes a dominant position (Brackmann, 2004 p.28) . 
In the Dutch law the law of tendering arose from the private law. lnitially, these were 
departmental policy rules on how a work had to be outsoureed to the market. In theseventies 
of the last century, this policy was converted into the Uniform Praeurement Regulation (Uniform 
Aanbestedingsreglement, UAR). 
In the nineties of the twentieth century, to implement European directives for praeurement of 
works, supplies and services a separate European Uniform Praeurement Rules was introduced 
(93/37 /EEG; 93/36/EEG; 92/50/EEG). These European rules, in contrast to the Dutch 
procurement, are of public nature. 

The three guidelines for the praeurement of works, supplies and services from the early nineties 
were replaced in 2004 by one European directive (2004/18/EG) for works, supplies and services. 
This directive was implemented in 2006 in Dutch law in the Public Praeurement Decision (Besluit 
Aanbesteding Overheidsopdrachten). The directive and the decision were set out in the 
Praeurement Working Rules 2005 (Aanbestedingsregelement Werken 2005, ARW 2005). Unlike 
its predecessors, the ARW was prepared unilaterally by the government. 
An important objective of the current praeurement legislation is the creation of a European 
market. Contracting services must a lso admit, from an inflation adjusted threshold value, foreign 
parties to the tendering. (Aiso in appendix 5) 

4.1 Applicable Legislation for Unsolicited Proposal 

The submission of an unsolicited proposal is not the 
same as a common public tender procedure. Proposing 
an unsolicited proposal could be interpreted as the end 
result of feasibility and a concept selection study 
process phase, leading to a public tendering procedure. 
The unsolicited proposal can trigger the government to 
start a public tender (Sluis, 2007). In case an unsolicited 
proposal is processed and evolves into a public 
tendering procedure, it will be governed by the 
common public tendering legislation. 

Figure 5- Spheres of legislation, basedon the model of Kroes (2008) 
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Public tendering is thus trying to retrieve the optimum from the market, in order to achieve the 
'best value for money'. Public tendering has a prominent position in the judicia I world. In judicia I 
literature the public tendering procedure is described as "an invitation to submit an offer" (Berg, 
van den, 2004). 
The public tender legislation with a direct influence on the treatment of unsolicited proposal is 
based on three institutional spheres of legislation. Government agencies have to comply with 
the national, the European and the global legislation and directives on competitive tendering of 
large contracts. 

4.1.1 The Globallegislation 

The Agreement on Government Praeurement (GPA) is of direct relevanee to the Dutch 
legislation from a global perspective (Pijnacker Hordijk, 2004). World Trade Organization (WTO) 
signed the GPA in 1996 and is concerned with optimizing commerciallaw between countries. 
The GPA concerns public tenders for public works and deliveries and services to government 
organizations. The GPA shall be applied by parties that have underwritten the GPA, requestinga 
tender offer with regards to suppliers of goods and services originating from other GPA member 
countries (Pijnacker Hordijk, 2004). The GPA in general provides more flexibility tothetendering 
parties than the European and Dutch directives. However, as soon as the European, or Dutch 
tendering directives are more restrictive than the GPA, these will prevail over the GPA 
regulations. 
The G PA has first been introduced into the European legislation through the directive 97/52. 
Currently, this directive is superseded by the general directive 2004/18/EG (Fimerius, 2006). 

4.1.2 European Legislation 

The influence of the GPA is almast identical to that of the EU General Directive according to 
Flimerius (2006). The two European general directives applicable tothetendering are: 

• The General Directive 2004/17/EG for water and energy supply, transportand 
mail services (nutsrichtlijn). 

• The General Directive 2004/18/EG for works, supply of goods and services 
(richtlijn WLD). 

General Directive 2004/18/EG is applicable to tendering of public works for infrastructure 
projects. The European directive 2004/18/EC has set the threshold value for large contracts 
concerning public works at €5.150.000 (www.europeseaanbestedingen.eu). In case the value of 
the contract exceeds this limit, the contract has to be tendered European wide, to ensure fair 
competition across the European camman market and free access to a wider group of 
competent construction companies (Kroes, 2008). This concept of primary focus on fair 
competition (on price) may be at odds with other priority objectives of the key stakeholders, 
such as efficiency (schedule vs. cast) and innovation. 
There is no specific European directive for unsolicited proposal initiatives. The overwhelming 
strategie focus of the EU directives is towards fair and open EU wide competition and absolute 
transparency and audit-ability of tendering and award transactions. This will be perceived to 
result in award decision making, purely on the basis of economics, with little or no room for 
other objectives, such as efficiency, value to the public and innovation, which are key attributes 
of the unsolicited proposal concept. 
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4.1.3 Dutch legislation 

The Dutch government has created national legislation and guidelines concerning tendering 
procedures in the Netherlands, in addition to the European directives. There are no specific 
legislation and guidelines for unsolicited proposals in the Netherlands. In order to comply with 
the changes in the European agreements, directives and guidelines, adjustments have been 
made in the rules and guidelines in the Netherlands over the recent years. 

European Directwes 

National Legislation 

Raamwet EEG Guidelines Tendering 

Decisioc'ls I Pohcy regulallOnS 

ARW 2005 
EU Tender NIIIIOnllf Tencler 

Aanbestedingsreglement AR2k 
Pror.sd 

Figure 6 · Legal framewerk structure in the Netherlands ( Regieraad Bouw, 2005) 

In order to implement the general guidelines in 2004/18/EG, the "Besluit aanbestedingsregels 
voor overheidsopdrachten" (Bao) has been published in 2005 in the Netherlands. The Bao can 
be interpreted as a one-to-one conversion of the EU legislation into Dutch legislation (Fimerius, 
2006). 
In addition to the European general directives, every national government was given the 
opportunity and space to implement its own additional legislation and guidelines. According to 
fixed jurisdiction at the European Court of Justice, the general directives do not contain uniform 
and exhaustive legislation (Fimerius, 2006) . Therefore the Dutch government has implemented 
the "Aanbestedingsregelement Werken" (ARW 2005) in 2005. The ARW 2005 is a step-by-step 
guide for the application of the Bao in practice . lt provides a chronological overview of all 
relevant rules and procedures for national tenders in order to support compliance with the 
applicable tender legislation by the tendering parties (Regie raad Bouw, 2005). 

The four ministries in the Netherlands with relevanee to the construction sector have committed 
themselves to applying the ARW 2005 for tendering of public works because of the 
implementation of the ARW 2005 in the government policies of those ministries, namely the 
Ministry of Defense, the Ministry of Agriculture, Nature & Food Quality, the Ministry of 
Transport, Public Works & Water Management and the Ministry of Housing, Spatial Planning & 
the Environment (VROM) . (See appendix 5) . 

4.2 Protecting lnnovation 

The proteetion of the ownership and the exploitation of an idea, or of a new concept is critica! in 
keeping businesses ahead of their competition. The construction industry is a highly competitive 
market because of the way the tendering of public works is organized. lt is therefore important 
to have insight in the possibilities to proteet the ownership of a concept or idea, or in the right 
to exploit an idea. The proteetion of the ownership of new ideas or concepts aims not only in 
showing the campany' s capabilities, but has also a potential economie value for the owner of 
the idea as (s)he may benefit from the proceeds of the u se of a license. 
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lnnovation is in increasing demand and is becoming more and more important for the 
construction companies. However, unsolicited proposals usually result in public tendering 
procedures, in which the innovative concept or idea is competitively tendered. Without 
measures to proteet ownership, the competitively tendering puts the innovative aspects in the 
public domain without a possibility to reeover the costs made to develop the idea or concept, 
which could discourage potential proposers of an unsolicited proposal (Kroes, 2008). 

The receiver of the proposal might, in due course, use a combination of the best ideas proposed 
through unsolicited proposals (cherry picking), without recognition or reward for the proposers 
of these ideas. This is another reason why it is important to proteet intellectual property timely, 
i.e. before it is submitted as part of an unsolicited proposal, as otherwise it may be difficult to 
claim ownership if another party uses it without agreement or permission (Wassenaer van 
Catwijck, A.G.J. van, Et al. 2005) . 

For proposers of unsolicited proposal, the knowledge that a possibility is open to their idea or 
concept ending up in the hands of the government tendering the works and who can use these 
in a public tender, without the proposer benefiting from it, creates restraint. This could lead to 
the situation where the public party benefits from the best ideas from the market (the 
proposers), by combining these ideas into a new project, whereas the proposer does not receive 
any financial, or other type of benefit from their innovative I creative effort. lt is therefore 
useful to investigate the possibilities of unsolicited proposal in combination with proteetion of 
lntellectual Property (lP) (Wassenaer van Catwijck, A.G.J. van, Et al. 2005). 

4.2.1 lntellectual Property 

lP protects the interest of creators by giving them property rights over their creations. lP refers 
broadly to the creations of the human mindas describes by the WIPO and can be divided into 
two categories (WIPO, 2007): 

• lndustrial property, which includes inventions (patents), trademarks, industrial 
designs, and geographic indications of source; and 

• copyright and related rights, which includes literary and artistic works such as 
novels, poems and plays, films, musical works, artistic works such as drawings, 
paintings, photographs and sculptures, and architectural designs. Rights related to 
copyright include those of performing artists in their performances, producers of 
phonograms in their recordings, and those of braadcasters in their radio and 
television programs. 

lP only realizes value when the idea is applied in the market. However, the cost to the customer 
should not be such that this would become a blocker for the implementation of the idea or 
concept (Kroes, 2008). A balance must be reached between the need toencourage research and 
creation on the one hand and, on the other, the legitimate wish to make innovation and culture 
ultimately freely available to all. This is why most of the intellectual property rights are granted 
fora limited period of time. 

By exploitation of the lntellectual property, the costof development could be recovered. Thus, 
the unsolicited proposal is not only aimed at (in-)direct gain of work but rather the exploitation 
of the lP within the unsolicited proposal could also be the objective. (Hoefsloot 2004) stated in 
his artiele that in his opinion, Dutch government is obstructing innovative construction 
companies due to insufficient proteetion of submitted ideas, and the risk of leakage of the idea 
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to the competition through the tendering process. The government should therefore also make 
an effort to ensure safeguarding lntellectual Property. 
One possible way forward in the issue of rewarding of lP is to use the "open license" approach. 
An open license means that the lP can be utilized by anybody who pays a license fee to the 
owner of the I P (WI PO, 2007). 
The right of exclusivity on application could also be used as a reward mechanism. Exclusive 
rights are linked to the risk that applications need to be repeated, and the EU directives turn out 
to be an almast invincible fortress, unless these repeat applications were identified in the 
original tender. 

4.2.2 lndustrial Property 

There are two types of industrial property that could be used by the construction industry, 
patents and trademarks. 

Patents 
Proteetion by using patents gives the opportunity to create a monopoly over the 
exploitation of an invention and creates the ability to produce a product with the 
exclusion of potential competitors (Rijksoctrooiwet, 1995). 
Patents can be used for inventions which are new and have never been published or 
described in the world, inventive and technically useful (Wassenaervan Catwijck, 2005). 
A patent has the ability tostop someone else exploiting an invention, even if they ca me 
up with it quite independently, or obtain money in return for the grant of a right to 
others to exploit the invention. Patents mayalso present a threat in that there is the risk 
that your activities may infringe on the patent rights of others. The owner of the idea at 
the care of an unsolicited proposal has an obligation to verify the originality of his idea. 
This verification is part of the patent application process, as the patent office will 
research the application for originality, as a primary step in the process leading to a 
patene. 
An unsolicited proposal based on a patented innovation can only be executed by the 
owner of the patent, or via a license agreement between the owner and the company 
submitting the unsolicited proposal, by that company. In the functional problem 
specificatien of a public tender the receiver of the unsolicited proposal cannot specify 
the i nnovation as the ownership of the i nnovation is not in the public domain. They wil I 
have to tender a generic functional problem specificatien that would provide other 
companies withafair opportunity to submit a bid in order to satisfy EU directives. This 
may raise an alternative salution to the problem that the patented innovation 
circumvented. As such, there is a risk that the initiator of the unsolicited proposal will 
not be granted the tendered work. 
The owner of the patent may consider making his invention available through an open 
license to other companies. The license fee will be used to reeover the cast of the 
development of innovation and the drafting of the unsolicited proposal. In theory, the 
unsolicited proposal receiver could negotiate the transfer of property, or an open 
license for the patented innovation incorporated in the unsolicited proposal, then this 
could be part of the specifications in public procurement/tender. This will reward the 
owner of the invention, but reduce his chancesof winning the tender, as all bidderscan 
base their proposals on the innovation embedded in the specifications of the 

3 
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tender(Kroes, 2008). In this case the unsolicited proposal merely functions as a means to 
transfer ownership of the innovation and the subsequent public tendering cannot be 
considered a foliow-on of an unsolicited proposal. 

Trademarks 
A trademark is a sign, or a combination of signs, which distinguishes the goods or 
services of one enterprise from those of another and is used in conneetion with the 
marketing of goods (WIPO, 2007) . Trademarks can be considered by names, words, 
symbols, logos, colars schemes, or " look and feel" and all other applicable graphical 
representations. All these, when used to distinguish your goods or services from those 
of others, can be interpreted as trademarks, according to the Benelux Trademark law 
(Benelux Merkenwet, 2001). 
A trademark on an innovative device that has been patented by the unsolicited 
proposer, or for which the unsolicited proposer has negotiated exclusive marketing 
rights, and which is an essential part of the salution to a problem, cannot be used in the 
problem specificatien of a public tender (this would force all bidders to negotiate with 
the owner of the product protected under trademark (Kroes, 2008). In essence, a 
trademark leads to the sameissues as mentioned in the section above about patents. 

4.2.3 Copyright and Related Rights 

Copyright is a right which protects the way things are expressed. "Copyright and related rights, 
which includes literary and artistic works such as navels, poems and plays, films, musical works, 
artistic works such as drawings, paintings, photographs and sculptures, and architectural 
designs. Rights related to copyright include those of performing artists in their performances, 
producers of phonograms in their recordings, and those of braadcasters in their radio and 
television programs." (WIPO, 2007) . 

When an idea has been registered in a tangible farm, it may acquire the proteetion of copyright. 
Copyright is basically the right tostop others copying the work, and is infringed by someone who 
copies a copyright work without permission of the copyright owner. The first owner of copyright 
is the author. In most countries copyright proteetion arises automatically. You will need to 
register your copyright befare you can enforce it, but this can generally be done concurrently 
with legal action. The legislation regarding intellectual property states that certain ideas can 
enjoy copyright proteetion in the case the idea has been worked out in satisfactory detail and 
retains enough unique characteristics in order to create differentiation (Wassenaer van 
Catwijck, 2005). 

4.3 Condusion 

In this chapter the following research sub-question is answered: What polides and regulations 
are applied and how are ideas protected in the unsolicited proposal offer to municipalities? 

The tender legislation is focused on fair competition and transparency and is suitable to 
unsolicited proposal opportunities. The legal opportunities for one-to-one contracts limit to 
experiments or pilot projects. There is no legal framewerk that allows this kind of contracts as a 
result of an unsolicited proposal, only when there are extraordinary circumstances, like pilot 
projects or exclusive lntellectual Property rights . 
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There is no specific legislation for unsolicited proposal initiatives at all levels of the legal 
framework. The absence of legislation on unsolicited proposals contributes that there is the 
perception of risk and uncertainty associated with the submission of an unsolicited proposalto 
the city government. Uncertainty and risk exist about the evaluation processof the unsolicited 
proposal as wel I as the proteetion of intellectual property. 

Above the threshold value of €5.150.000, an unsolicited proposal has to be publicly tendered. 
Below this value, city governments have there one specific rules on the tendering procedure, 
but based on the same focus on fair competition and transparency as the public tender 
procurement. Normally, a successful unsolicited proposal will result in an open public tender, 
based on a functional specificatien of the problem. Kroes (2008) states that this wil I apply to the 
vast majority of successful unsolicited proposal submissions. The general completive tendering 
directives and regulations will be applied to regulate the award of works initiated by an 
unsolicited proposal. 
Life cycle cost, improved efficiency, innovation or innovative combination of functionality as a 
basis for awarding, need more effort and resources from the tendering party than when done so 
on the basis of the lowest cost. 
The requirement to maintain transparency will dramatically increase the resource demand fora 
public tender with secondary objectives for the tendering party; if these resources are not 
readily available, the process wil I take more time than usual. 

lP has the potential to generate profit in its own right even when not implementing an 
unsolicited proposal through license fee. A campany's competitive position may imprave by lP, 
but it does notprovide absolute certainty of successin publicly tendered works. 
lP can be a means to exclusive rights in implementation. For the larger works, the open public 
tendering requirements appear to be better served by an "open licensing" approach. The open 
license will make the technology available to anybody prepared to pay the license fee, and as 
such, it allows open public tendering procedures to be applied. A patented idea may evolve into 
a contract to undertake an experiment, or pilot project. The exclusive rights to an innovation 
may only lead to a foliow-on project on a larger scale, if the benefits from the innovation are 
considerable. 
In most cases the foliow-on projects will be open public tenders on a functional specificatien 
basis, in the hope that other participants may be able to provide an even better solution. Other 
aspectsof lP, such as copyright on designs embedded in the unsolicited proposal, offersome 
proteetion in respect of reward for the effort in the creative process that produced the 
unsolicited proposal. This would not normally occur if the tendering party makes sure that the 
functional problem specificatien inthetender does not copy the text, and/or illustrations of the 
unsolicited proposal. Both legal aspects are important and there are obvious interconnections 
between them, in that under certain conditions, special tendering procedures may have to be 
considered as a result of lP aspectsof an unsolicited proposal. 
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5 Functional elements of unsolicited 

proposals 

In this research the focus is on functional elements that have influence on the impravement of 
successof submitting an unsolicited proposalto the city government. By analyzing the literature 
on unsolicited proposals, but also on New Business Development and Product lnnovation, 
different elements have been found that could have influence on the acceptance of the 
unsolicited proposal by the government. 
A lot of elements have been found in the different literature articles, coming from different 
subjects in literature and could be matched with each other. In the thesis of Kroes (2008) 
success factors where also mentioned that had striking similarities with the elements found in 
other literature. 
After the collected data had been analyzed the data could be categorized in different groups on 
bases of similarity. Combining all elements found, and selecting them in the interest of the 
research, fourteen elements are the further focus of this research; as shown and explain in the 
table below: 

nr Elements Description 

1 Vatue (€) added Pursuit of profit by the construction company. Cost versus profit of the project is 
potentiai"HeijmansH one of the reasons of actually initiatingin an unsolicited proposal. 

2 Vatue added potentlal Value in terms other than money to the society. When providing an unsolicited 
society/customer proposalto the city government, the most important reason for having any 

interest in the unsolicited proposal is the so called surplus value of the project. 
What do local government and society gain from this project that, otherwise, by a 
government-initiated, traditional building, could not be provided for . This "extra" 
value is something only a market parties' initiative can provide for. The potential 
added value to society can be defined in terms of, i.e. decongestion of traffic, 
accessibility, elimination of "bots on the landscape", etc. 

3 Pollcy window The policy window is explained in appendix 3. For companies whose core business 
opportunity is the construction of large infrastructure projects in the public domain, it is not 

unreasonable to expect awareness and appreciation of the politica! priorities and 
agendas, which direct the executive arm of government, when planning to submit 
an unsolicited proposal. 
Submitting the unsolicited proposal too early, the required politica! platform will 
not occur, and when submitting too late, the city government has already put the 
problem on the politica I agenda and will take the initiative to find a solution . A 
policy window will take place when request (fora salution toa problem), an offer 
(the solution) and the politica I agenda meet. Submitting an unsolicited proposal 
should be made on exactly the right time, otherwise it would miss the policy 
window and the unsolicited proposal wil I not be put on the politica! agenda and, 
thus, the politica! platform will not occur. 

4 unsotlcited proposal The acceptability of the unsolicited proposal for the policy makers, the (city) 
acceptance requlred government, NGO's (Non-Governmental Organization), and/or the public. The 

proposal ought to have a broad social basis/platform for having any chance of 
success. Each party demands a different approach and groups are often linked with 
each other. 

5 Cost savlng potentlal The ability of the unsolicited proposalto return significant savings relative to 
conventional solutions, based on a judgment relative to the investment. Not only 
for the initiator is this important, but a lso for the customer (city government). 
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6 Resources requlred The quantity of in-house resources required to develop the unsolicited proposal 
opportunity and meeting the required quality in the concept and the product. lt is 
important to know what kinds of resources are needed for the realization of the 
project before initiating the unsolicited proposal. Seeking collaboration provides 
the opportunity to access the resources needed. Inthetendering phase, no time is 
spent in seeking collaboration, something the competitors have to . 

7 Technlcal complexlty When the customer does nothave the knowledge and resources in initiating 
technica! projects, an unsolicited proposal can provide the necessary know-how. 
For city governments, a similar project could be too technica!, and therefore, too 
complex to carry the responsibility for development, management and 
maintenance. 

8 Stakeholder The number of stakeholders and their interestand potential influence on the 
dependency outcome of the unsolicited proposal. Other than the acceptance of the unsolicited 

proposal (number 4), this is notabout creating a broad social basis. Rather, this is 
about other parties that could influence the outcome of the project, such as 
investors. 

9 Degree of lnnovatlon Qualitative judgment of the innovative challenge. lnnovation is important in an 
unsolicited proposal. I nnovation can provide the necessary uniqueness in the 
concept. The unsolicited proposal can have some different degrees of i nnovation 
and lt can be of high innovative character. The challenges involved in the 
unsolicited proposal can be a step change or an evolutionary (radical) change . The 
more rad i cal, the more unique the concept is. The higher the uniqueness of the 
concept, the more attention it gets. 

10 Reputatlon The potent i alto generate positive publicity, to demonstra te technica I skilis and 
enhancement competency, to demonstrate social awareness and responsibility and more, are 
potentlal contributions to the acceptance of the unsolicited proposal. Preparing the market 

by giving it an idea of the company's skilis and the potentials of the unsolicited 
proposal. Th is a lso radiates some level of trust. Presenting the organization in a 
positive way makes this organization more trustworthy. 

11 Differentlation versus To Having something the competition does not have, is a critica I factor in the 
competitors successof the unsolicited proposal. Of course, aftera while the competition will 

catch up, but the initiator does have the advantage to be the "first mover". lt is 
important to keep this advantage in the public tender. 
Uniqueness is the key. Doing something the competition cannot or wil I not do, or 
did not think of. By creating a Unique Selling Point I Unique Product, the company 
can differentiate from its competitors. The initiator has chosen this project on the 
basis of organizational trust in its own knowledge and skilis for this specific project . 
Different companies usually compete on price and in this situation they compete 
more on innovative knowledge and skills. 

12 lmportance of Alternative financing could be a part of the unsolicited proposal. Financing through 
alternative flnancing alternative means could provide the customer with added value to the concept. lt 

could be a major point of decision when financing the project is already taken care 
of without the customer still having to arrange this . 

13 Technical risk The risk associated with the technica! aspectsof the unsolicited proposal, either in 
termsof design, constructability, operating performance, or other technica! 
dimensions of the unsolicited proposal. 

14 Financlal risk The risk associated with the financial aspectsof the unsolicited proposal, both in 
termsof potent ia I to reeover development cost, as well as the risk associated with 
the financing of the implementation, in case the unsolicited proposal results in 
winning the tender 

Ta bie 2 - Selected Elements (Cooper,1999; Tat1konda & Montoya-We1s, 2001; Balachandra & Fnar, 1997; Kroes, 2008) 

Knowing what elements influence the outcome of the unsolicited proposal could be important 
for construction companies when initiatingin unsolicited proposals. 
To imprave the chances, these functional requirements for an unsolicited proposal need to be 
further analyzed. By offering an unsolicited proposalto a municipality, certain elements wil I play 
a role for an (earlier) acceptance of the proposal by the municipality. These elements, as 
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described in this chapter, are also assessed through interviews with various municipalities and 
Heijmans N.V., namely HBW. The results are shown in the next chapter. The purpose of these 
interviews is to determine which elements are really important, in order to allow an initiator to 
give guidance to an unsolicited proposal, and thus imprave the chances of success of the 
proposal. 
lt can be concluded that the research will focus on improving the product (the unsolicited 
proposal) with a view to impravement of the chance of successful acceptance by a municipality. 

5.1 Condusion 

In this chapter the following research sub-question is answered : What elements could be of 
importance to city governments with the focus on the acceptance of unsolicited proposalstoa 
public tender? 

lt can be concluded that there are fourteen functional elements that are further analyzed in this 
research, with the goal of establishing the importance of these elements for the acceptance of 
the proposal by city governments and therefore improving the chance of success. The elements 
are found in literature on unsolicited proposals, new product development, new business 
development and product innovation and are combined, based on similarity of meaning, with 
the result as show above, fourteen elements. 
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6 Analysis 

The focus is on improving the chance of successin the acceptance of an unsolicited proposal in 
the Netherlands by city governments. In the assumption that some functional elements could 
influence the success, this chapter will focus on these elements. 
The elements are searched for in literature on unsolicited proposals and other literature that is 
closely linked to unsolicited proposals. Then, the elements are selected so they are in line with 
this research (chapter 5) . A further analysis of these elements was chosen by interviewing city 
governments, to establish their interest. After this, the elements wiJl be submitted to executive 
people within the Heijmans company, to establish its interest and to analyze the possibility of 
these functional elements influencing the impravement of the chance of acceptance. 

This chapter discusses also the constraints connected with unsolicited proposals in the 
Netherlands. By analyzing the constraints found in the literature data research and in the data 
collected from interviews, the main constraints are being revealed. The drives for both the 
construction industry as well as the government connected with unsolicited proposals are also 
mentioned in this chapter as wel I as the definition of "success" of unsolicited proposals. 

6.1 Results Research Elements 

In this chapter, the results of the analysis of the elements analyzed by interviewing city 
government servants and the Heijmans company people, are given. The scores on opportunities 
of the elements are shown and being analyzed. 

6.1.1 Results from City Government Servants 

The outcome of the interviews is very constant. Four elements could be pointed out as most 
important when proposing the unsolicited proposal to the city government. In the following 
table the results are shown: 

0"'- 25'11. ~ 7!'11. IOO"'l 

Value add potential construction company -r 

Figure 7- Score in percentage 

Value add potential society 1------
Policy window possibility +------

USP acceptance 1-------
Cost saving potenlial -+----

Resources required +---
Technica! complexity 1----

Stakeholder dependency +-----
Degree of i nnovation 1-------

Reputation enhancement potential -+--.-. 
Differentiation versus competitors ~ 

lmportance of alternative financing 1---
Technical risk -+----
Financial risk 1-----
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The interviews have shown that almost all the elements have some degree of effect on the 
unsolicited proposal application to the government. One part has direct influence in the 
outcome, because these elements create immediate interest in the proposal. Another part has 
influence in the second instance, because it gives the unsolicited proposal surplus value. But 
these elements have almost no immediate impact in creating interest. 
The last group has absolutely no impact in the outcome of the unsolicited proposal. For 
example, "value for the construction company" is notimportant for the city government. 

Figure 8- Elements ranked using Multi Criteria Analysis (MCA) 

In figure 8, using multi criteria 
analysis, the elements are 
ranked. The way they are 
ranked is by establishing an 
element is possibly more 
important than another, and so 
on. The more importance links 
an element receives, the more 
"1"'s can be found in a column, 
and the more important the 
element is. The score, below 
the figure, shows the ranking of 
the elements. 

Elements that should absolutely be addressed in the unsolicited proposal, according to the city 
civil servant, on the basis of figure 7 and 8 are: 

• value added potential for the society 
• unsolicited proposal acceptance 
• degree of i nnovation 
• policy window possibility 

The four elements that are rated the highest, are explained in more detail with the meaning of 
the city government servants on this element: 

Value added potential for society 
lf there is no value to society, the city government has absolutely no interest in the 
concept. They are a public organization commissioned by society. 

Unsolicited proposal acceptance 
Acceptance of the unsolicited proposal by the policy makers, the (city) government, 
non- governmental organizations and public are important, according to the city 
government. The more parties assent to the idea of the unsolicited proposal, the less 
opposition it will rouse. Unsolicited proposals should have the braadest politica! basis 
possible, to imprave the chancesof success. From the interviews, the taskof acceptance 
is not due to the actions government takes, but lies in the hands of the initiator itself. 

Degree of i nnovation 
Interviews have shown that innovation is the key in the initiating. lnnovation is 
something city government is not much capable of and therefore depends on the 
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capabilities and knowledge of the market. lnnovation differentiates the initiator also 
from its competitors. 
The key lies in the difference; by being innovative in the salution (concept) and in the 
approach to the customer only then this will create interest for the idea. 

Policy Window 
Policy window is not something easily controlled. In most cases, it is impossible to 
control the policy window directly. 
Creating a window can only be done indirectly. Approaching an alderman could bring 
certain subjects to the politica I agenda. Letting him know that the problem has occurred 
(where the unsolicited proposal is providing a salution to), could bring the subject to the 
politica! agenda. Only then, a policy window could be controlled. 
The results of the interviews prove that an unsolicited proposal could only have a 
chance when the idea fits into the subjects that are on the politica! agenda already. 

6 .1.2 Results from Heijmans Servants 

Similar interview question that have been used to interview the city governments formed the 
basis for the interviews that where held with the Heijmans construction company employees to 
establish the importance of the elements. 

~ ~ .. ~ 75'11. 

Value add potential construction company +-

Figure 9- Score in percentage 

Value add potential society +------
Policy window possibility +-------

USP acceptance +-------
Cast saving potential +---

Resources required +--
Technica! complexity 1----

Stakeholder dependency -+-----
Degree of i nnovation +----

Reputation enhancement potential 

Differentiation versus campelitors +---
lmportance of alternative financing 

Technica! risk 1----
Financial risk -+----

Similarly to the interview results of the city government, all criteria have some degree of 
importance to Heijmans. In figure 9 the results are shown. In comparison to the results from the 
interviews held with the city government servants, there is a striking similarity: "Value added 
potential society", "policy Window possibility" and "unsolicited proposal acceptance" have high 
scores, too. However, the "Degree of innovation" has a lower score. Furthermore, it could be 
said that all elements influence the acceptance of the proposal by a city government. 
A multi criteria analysis was also used to rank the elements, and similarly to the results of 
paragraph 6.2, three elements could be identified as most important and therefore should be 
addressed in an unsolicited proposal according to Heijmans. These are, based on figures 9- 10: 

• value add potential society 
• policy window 
• unsolicited proposal acceptance 
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Fîgure 10- Elements ranked using Multi Criteria Ana lysis (MCA) 

Value added potential society 
Value to society is important, because this is the starting point of an unsolicited 
proposal. An unsolicited proposal is an answer to a social problem and must provide 
added value for the society within the solution. Without the value, there will be no 
politica! platform and there is no impravement of success. 

Policy Window 
Time is essential in submitting an unsolicited proposal to a government. Construction 
companies must have knowledge and inside in the politica! agenda and priorities 
because this is critica! in the acceptance. Only than an initiator knows where to focus on, 
how to propose it idea and giving it the goor no go. lt is not easy to establish this, but is 
could be done when submitting an unsolicited proposal. 

Unsolicited proposal acceptance 
A politica! platform forms the basis of success. Without th is platform, an unsolicited 
proposal does not have a chance and will not be accepted. Not only the government is 
essential in creating this platform, also other parties, like NGO's (non-governmental 
organ ization), and the public are. They influence the decisions made by government. A 
platform provides information and strengthens the idea as a must-have. 

6.1.3 Results City government- Heijmans 

When combining the results of both sets of interviewsome similarities and some differences can 
be identified. The goal of this analysis is identifying the most critica! elements. The following 
table shows the ranked elements, as mentioned in the previous paragraphs. 
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Degree of innovation 

Unsolicited proposal acceptance 

Value add potential society 

Policy Window possibility 

Stakeholder dependency 

Technica! risk 

Financial risk 

Cost saving potential 

Unsolicited proposal acceptance 

Policy Window possibility 

Value add potential society 

Degree of innovation 

Stakeholder dependency 

Reputation enhancement potential 

Differentiation versus competitors 

Technica! complexity 



lmportance of alternative financing 

Technica I complexity 

Reputation enhancement potential 

Resources required 

Differentiation versus competitors 

Value add potential construction company 
Figure 11- Overall score functional elements 

Technica! risk 

Financial risk 

lmportance of alternative financing 

Cast saving potential 

Resources required 

Value add potential construction co 

The element that could be seen as least important is the "value added potential for the 
construction company". Of course, this is the mean objective for the construction company; it is 
not the most important element. lt is al most of no interest to the city government and does not 
have a direct impact on the acceptance of the unsolicited proposal by the city government. 
Elements pointed out of having a high impact, are the numbers one to four in the table above. 
These elements could have a high influence and must therefore be of high importance to the 
construction company when initiating an unsolicited proposal. 
The rest of the elements do have a significant influence on the impravement of the acceptance 
by the city government but do notstand out as much as the first four. 

6.2 Constrains 

Not many unsolicited proposals have been submitted to the government, as the interviews have 
shown. These interviews have pointed out a number of constraints on why there are so few 
unsolicited proposal submitted in the Netherlands. Aiming at identifying the main causes within 
these constrains, they wil I be further analyzed in this paragraph. 
With the help of the Porras Method, the constraints coming from the interviews and literature 
will be analyzed. This method relates the constraints with each other and analyzes underlying 
problems and distinguishes the primary and secondary problems within. In short: "Stream 
Analysis is a Mechanism for mastering problems that block effective (organizational) 
functioning". This method relates causes and consequences toeach other. A problem can be a 
cause or a consequence fora nother problem. 
The Porras method (Porras, 1987), used in this analysis, is build up in four steps: 

• collecting data (chapter 2- methodology) 
• categorizing problems 
• identifying interconnections 
• analyzing the problem chart 

6.2.1 Collected Data 

The following data regarding problems and constraints on unsolicited proposals have been 
collected. 

Public tender legislation 

Trust in construction industry 

Cost of preparing unsolicited 
proposal 

Government and industry are grown further apart. They are (too) strongly 
afraid of vialating the rul es. The industry is in strong competition and is afraid 
their idea will be lost in the 

Construction companies have to invest in the development of the unsolicited 
proposal, and this is casting them money. An investment that has no 
incurrence on return, because of the legislation, takes therefore the risk of 
not bei nted the work. 

in trust, the city government has 
the construction indust is devel 
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construction lndustry 
There is only one way toproteet an idea (or part of an idea) and that is with lP 
protection . Thi s has to be done befare the submission of the unsolicited 

lP proteetion before submlttin1 proposal; otherwise the idea wiJl be made public . Protecting an idea with lP 
unsollclted proposal casts time and money and is therefore an investment . Here also, the change 

of not being granted the work is very high and return on the lP protecting is 
lost. 
The government is not used to unsolicited proposal. Normally the 
government comes up with an idea and wiJl be the initiator. They match with 

Culture of 1ovemment this role wel i. The governmental organization is not used to unsolicited 
proposal and is notready to handle an unsolicited proposal throughout their 
organization . 

Every city government has its priorities and politica! agenda. The only way an 

Politlcal priorities/a1enda 
unsolicited proposal can be successful is when the subject of the unsolicited 
proposal has priority and most important, the subject is put on the politica! 
agenda. 

Not only the government has a Jack in trust towards the construction 
Lack of trust from construction industry; the construction in dustry has a lso a Jack of trust towards the city 
In dustry government . The industry finds the city government organization slowand 

unreliable. 

Short term vision construction 
Construction companies have a relative short term vision, thereby meaning 

industry 
that these companies want to make a return on investments in a short 
amount of time, in comparison withother industries. 

There is a Jack of collaboration between deindustry and the city government. 

Lack of collaboration 
One reason is the legislation; because of the chance collaboration is seen as 
wrong toward other campani es. But market participation is sarnething the 
government wants but it is not done in great amounts. 

Every city government has its one way of dealing with unsolicited proposals . 

Unsoliclted proposal process 
For construction companies it is hard to know how to submit an unsolicited 
proposal. So the lack of unity in the process of unsolicited proposal within the 
government is a problem . 

Unsollclted proposalls new Th ere are not many examples of unsolicited proposal in the Netherlands. 

Lack of experlence 
Governments as wel i as the in dustry have hardly any experience in unsolicited 
proposal, or not at all. 

Many unknown factors 
There is a Jack of inside knowledge in the process and handling of submitting 
and assessing unsolicited proposals. 

From the interviews, the legislation has already been pointed out as 
probiernatie for an unsolicited proposal. The literature stated that the gap 

Public tender le1lslation between the market and government has grown with the legislation as wel i. 
The market finds that the legislation is preventing the dare to submit an 
unsolicited proposal. 
Because of the great chance of not being awarded the contract, their 

Cost of preparln1 unsollclted investments of preparing an unsolicited proposal have a high risk. The cast of 
proposal preparing an unsolicited proposal is relative high for the construction 

industry, which has a relative small margin of profit . 

Resources for preparln1 The construction industry is changing. Becoming more pro-active requ ires a 
unsoliclted proposal different organization with different skilis and resources. 

Construction companies have to, or want to, proteet their idea by lP rights. 
Uncertainty lP Th is is only meant for small partsoftheir ideas, so there is a high uncertainty 

about these lP's. 
Protecting lP is costly. Th is is an investment that is made befare the 

Cost lP submission of the unsolicited proposal. So he re a lso, the risk is high of not 
getting a return on these investments. 

lP proteetion before unsoliclted 
Toproteet their lP, contraction companies have to do this befare submitting 

proposal 
their unsolicited proposal, otherwise their ideas are open for everyone to 
adopt. 

lnnovative capacity 
lnnovation is important in an unsolicited proposal and makesits unique. The 
initiator must have to capacity to innovate. 
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lack of experience in front-end 
Construction companies have no experience in front-end engineering because 

engineering 
of the traditional market. The industry is changing but still has not much 
experience. 

lack of experience in preparing The market is changing, but there is hardly any experience in the 
business cases development of business cases by construction companies. 

Table 3- Constramts found 

6.2.2 Categorizing Constraints 

Now the data have been collected, the next step is to categorize the constraints. A selection of 
constraints was made on the basis of importance. Some constraints had the same meaning and 
therefore were collectedunder one item. For example, the constraints "many unknown factors" 
and "unsolicited proposal Process" have similar meaning, stating that there is a lack of inside 
knowledge in the process and handling of unsolicited proposals. 
Four categories, with a total of sixteen constraints, were taken in for further analyses: 

Table 4- Categorized constraints 

6.2.3 ldentifying lnterconnections 

new 
Lack of 
experience/references 
unsolicited 

The constraints are known and categorized. The next step is to identify connections between the 
constraints. In order to make proper connections, the table, included in appendix 6, is used. In 
this table, the constraints are connected with each other by relating them as cause and result. 
One problem can be the cause toa nother problem. Here it is regarded if: 

• one problem seems to driving or causing the other; 
• one problem is related toanother with no evident causa I relationship; 
• one problem is seeming to cause as wel I as be caused by another; 
• there is no clear and reasanabie significant relationship between one problem and 

any other. 
In the table in appendix 6 the constraints have not yet been categorized. The constraints have 
been displayed on a horizontal and a vertical axe. Subjects on the horizontal axe are considered 
as a cause and on the vertical as a consequence. The connections between the constraints and 
interconnections between the categories have been established during the interviews, and have 
also been verified. The next step is to translate the connections as given in de table above, to 
the Stream Diagnostic Chart, as shown in appendix 6. 
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6.2.4 Focus Research and Condusion 

From the analysis, method Porras, a next step can bemadein this research. The schedule shows 
which constraints are the cause for other constraints. There are primary constraints (at the top 
of the schedule and with only outgoing relations), secondary constraints (center field, both 
outgoing and incoming relations) and tertiary constraints (only the bottom field and only 
incoming relations). 
In view of the research, five points from the schedule stand out. First, the primary eenstrains 
"Politica! priorities I agenda". An unsolicited proposal would only succeed if the problem 
addressed in the proposal is on the politica! agenda . A company should therefore need to know 
which topics or likely to go on the politica! agenda or are al ready on the agenda. 
Secondly the "short-term vision of construction industry". As a result, there is a lack of 
communication with the elient and cooperation with other players. An unsolicited proposal is a 
long term investment and therefore does notfit the short term vision. 
Thirdly, it is striking that city governments have adopted a rigid position, which is to "protect the 
integrity" invalving fair competition. An important focal point for the initiating company to 
address in the approachtoa city government. 
Uncertainties relating tolPare high in unsolicited proposals as seen in the previous chapter. 
Finally, the "lack of communication" between government and industry plays an important and 
central role in the scheme. lt is fed by the lack of trust between government and industry, 
proteetion of integrity, short-term vision and the government organization. Things that are 
clearly related to the culture and vision of both parties, which are difficult to change. Of course, 
there is work to strengthen trust and fair competition, but these are matters that are of another 
level than this study focuses on. 
In this study, the question is a bout the unsolicited proposal as a product and process. The lack of 
communication means that governments do not understand why a company would initiate in an 
unsolicited proposal; it gives no clarification in the unsolicited proposal process and does not 
contribute to increasing security on the lP. 

6.3 Drives of Unsolicited Proposals 

Not only the constraints have been research, also the drives in initiating an unsolicited proposal 
are taken a long in this report. From the interviews and literature the following drives are found: 

Drives Construction Company: 
• winning new businesses 
• keeping resources of the company occupied 
• being profitable 
• achieving financial security 
• restoring and improving reputation and trust 
• enhancing efficiency through i nnovation 
• differentiation due to the competition 
• being innovative (leading) and enhance the innovative capabilities 
• recognized for technica! excellence and i nnovation 
• using innovation developed for an unsolicited proposal to be more successful in 

other tenders 
• becoming more attractive to potential resources 
• raising awareness of the identification selection/concept phase of an opportunity 

within the construction company 
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All these drives are mainly focused on the continuity of the company. Drives for the city 
government are: 

• using competitive market forces 
• innovation 
• using the creativity of the construction industry 
• becoming a network manager (for honesty and transparency) 
• being recognized as efficiently creating public added value 
• complying with the legislation 
• finding efficient solutions for politica I priorities 

Those drives of the city government, are focused in using the market to solve problems that 
have become politica! priorities. Using the market is for them important in finding more 
innovative solutions for those problems. 

6.4 usuccess" 

There are different views on 11Success" of an unsolicited proposal, as this ongoing research has 
revealed. Each party has its own expectations of an unsolicited proposal and has its own view 
about success. Cut short, construction companies have the objective of increasing the market 
share and hence the realization of the projectastheir primary view. City governments findan 
unsolicited proposal successful when contracted or knowledge can be gained. 
lt is striking that within the company of Heijmans, at different levels within the company, 
different views about the success of an unsolicited proposal exist. For example, on one side the 
unsolicited proposal is only seen as successful when it actually results in a contract and 
realization for Heijmans, on the other side the unsolicited proposal is seen as successful when 
positive publicity about the knowledge and skilis of the company is achieved, but also if the 
unsolicited proposal is accepted and publicly tendered by the government, with all the risks 
involved as a model is accepted and contracted, including all the risks. In the public tender 
Heijmans as initiator will compete on an equal footing within the European praeurement as its 
com petitors. 
As yet, unsolicited proposals have only led to positive publicity in the Netherlands, but the time 
has come that an unsolicited proposal leads to visible/actual and innovative work. The current 
objectives must therefore be adjusted. An unsolicited proposal could have three different 
objectives: 

• Publicity 
• rendering the unsolicited proposal 
• Realization of the unsolicited proposal by the initiator 

Publicity is gained by the initiator of the idea (unsolicited proposall when showing the skilis and 
knowledge of the company and its ability to actually present itself as a specialist in certain 
specialty fields. 
The objective that the idea, the unsolicited proposal, as such is publicly tendered requires a 
different approach to the process. 
An "extra" tender project means more work for the sector and in theory even more work for the 
initiator. The possibility exists that, through the tender, specific work eventually is not awarded 
to the initiator, but working with an unsolicited proposal increases the likelihoed of success in 
other works, by spreading of the specific knowledge and skilis against the competition. Besides, 
the initiator of the unsolicited proposal would gain an advantage of this, if the tender were 
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based on functional specifications (Chapter 4). Above all, creating sufficient positive publicity for 
the idea is always important and necessary, even with the probability that the realization of the 
project is done by a competitor. 
With the objective that the company initiating the unsolicited proposal gains direct work out of 
the proposal, realization of the project, publicity and tendering will be part of this objective. In 
addition, other factors play an important role to acquire, with some insurance, awarded the 
work. The fact is that (especially for contracts that are not functional defined), there is no 
guarantee the initiator is actually gets awarded the work. 
The European tender praeurement of works is aimed at strengthening competition and is 
therefore virtually impossible to get one-to-one awarded the work. An initiator can, however, 
establish himself in such a way, that the company is not only seen by the elient but also by other 
stakeholders as the most suitable candidate for the realization. When an initiator of an 
unsolicited proposal has reached this establishment, the opportunity of realization will certainly 
increase. This is very important and should be pursued by each initiator of an unsolicited 
proposal if their objective is, in addition to the success of tendering the idea, to achieve the 
success of the realization of the tendered project. 
This research leads to the condusion that, if the objective is only the realization of the work by 
the initiator of the proposal with a high degree of insurance, an unsolicited proposal has almost 
no chance in the Netherlands at the moment. lf the objective is that an unsolicited proposal 
should leadtoa tender, it can be said that an unsolicited proposal most certainly has a chance in 
the Netherlands. 
From the research has come forward that the objective should be clear in advance, before the 
start of preparing an unsolicited proposal. Th is to prevent that the chosen processof submitting 
an unsolicited proposal leads to disappointment, as the strategie choice depends on the 
objective in mind. 

6.5 Summary functional elements 

In this chapter the focus was on the functional elements of an unsolicited proposal with the aim 
of improving on success. The elements found are reviewed and appreciated, through interviews, 
by both municipalities and construction company Heijmans. Four elements are seen as crucial by 
both parties. lt may be said that, if an initiator in an unsolicited proposal heads for those 
elements, the chancesof success improve . 

In the introduction, has already been revealed that the stimulation of innovation is important. 
An unsolicited proposal may be based on an innovative idea, either in terms of an alternative, 
better solution, or in terms of a lateral application of technology, or a novel combination of 
functionality incorporated in the solution. From the analysis it can be concluded that innovation 
is one of the most important elements. An unsolicited proposal is therefore seen as a means to 
stimulate market processes, and therefore innovation, 
As in the problemanalysis, "policy window" is an element of large influence. An unsolicited 
proposal may mature when, during a particular period of time (window), a solution to a 
problem, for which a politica! platform is emerging or can be mobilized, is identified by a private 
party. The awareness of the need fora policy window to appear in reasonable time is essential 
knowledge to increase the probability of success of an unsolicited proposal opportunity. An 
unsolicited proposal, for which there is no politica! platform, will not be executed. 
The timing of approaching a city government is something that a construction company must 
carefully consider and think through. The detected problem should be complementary to the 
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politica! priorities and appropriate to the politica! agenda. Only then, an initiator knows where 
to focus on, how to propose its idea and give it the go or no go. The determination of the so
called window policy is difficult to establish fora construction company, but it could be done 
when submitting an unsolicited proposal. Knowledge and information on the city government 
organization is necessary, something difficult to obtain fora construction company. This has to 
do with the "distance" between both parties. 
An unsolicited proposal has as its starting point the creation of value for society. This includes 
providing a salution by a market party for an established social problem. Municipalities serve 
society and have this astheir primary objective. 
The politica! platform comes from the acceptance of the proposal by the municipality. In 
addition, other parties have interests in the unsolicited proposal, at which platform support 
plays a major role. Municipalities operate from societal interests. When there is not enough 
support and platform to non-governmental organizations, other market participants and society 
wil I find ways to have an earlier acceptance of unsolicited proposals by municipalities. 

lt should be noted, that almost all the elements are seen as factors that contribute to an 
impravement in acceptance of the unsolicited proposal by municipalities and could all be 
influenced and controlled, if properly control led. 

The problems surrounding unsolicited proposals have partly to do with the relationship between 
elient and contractor, as identified in the a na lysis, where the lack of trust (in mutual goals), plays 
a major role. Municipalities/City governments are primarily aimed at protecting the integrity, 
aimed at a fair price development in competition, at which an unsolicited proposal can beseen 
as suspicious. There is no incentive for construction companies, who have also, from time to 
time, a lack of confidence in the quality of the municipal organization and method of decision
making. Developing an unsolicited proposal requires the necessary resources, because it 
concerns a relatively large investment. The short-term vision of construction companies for that 
reason often does not apply to an unsolicited proposal, which clearly has a longer term 
investment objective. 
The phenomenon 'unsolicited proposal" is relatively new in the Netherlands, and occasionally 
used to obtain positive publicity as a company. In seeking to gain more of an unsolicited 
proposal in a tendering of the work, many uncertainties come forward. An unsolicited proposal 
is still very new, both the construction companies and city governments are not yet equipped in 
their organizations to deal with an unsolicited proposal to invest in it and to properly asses in a 
good way. 

An unsolicited proposal can only be implemented if there is a politica I platform and if the major 
construction companies appear to have limited intelligence about emerging policies. lt is 
important that the unsolicited proposal proposer recognizes the customer's objectives and 
drives, and that the proposal is written on the premise that the unsolicited proposal may lead to 
a competitive tender, on the basis of functional specificatien of the problem definition and will 
be awarded in the basis of the lowest life cycle cost, EMVI (chapter 4). 
Large construction companies appear to have limited insight into the objectives and drives of 
the city government's (their customer's). For companies which core business is the construction 
of large infrastructure projects in the public domain, it appears not unreasonable to expect 
awareness and appreciation of the politica I priorities and agendas, that direct the executive arm 
of the Ministry, when planning to submit a unsolicited proposal. Pro-active working on customer 
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relations and politica! intelligence should be a fundamental activity for the large construction 
. 4 

compan1es . 

6.6 Condusion 

In this chapter the following research sub-question is answered: What possible constraints exist 
and may arise for municipalities and construction companies regarding to the unsolicited 
proposal? What are the drivers that encourage the submission of unsolicited proposals? 

From the analysis (Chapters 3 and 4) and the problem analysis can as yet be concluded, that an 
unsolicited proposal has no virtually chance to be a success. Reasens why an unsolicited 
proposal in the Netherlands can be considered unsuccessful are: 

• Werking within existing regulatory (Chapter 4) 

governments are particularly focused on competitive equality; 
strictly Bound regulatory, authorities are afraid; 

no room for unsolicited proposals, and 

no reguiatien unsolicited proposals 
• lP proteetion is difficult, but may contribute to more confidence, although it costs 

time and money (Chapter 4) 
• Too many uncertainties are present for the construction companies to make 

unsolicited proposals really successful 
• Mutual confidence of both the company and the government has improved, but not 

sufficiently developed for renewal 
• Governments (organizational) are not suited to dealing with unsolicited proposals 
• There is lack of understanding of policy windows and politica! platforms and/or no 

experience with unsolicited proposals 
• Structural collaboration between municipalities and construction companies are 

often not present 

The research question, as posed in chapter 2, of this research: 

What are the chancesof successin the Netherlands for an Unsolicited Proposal? 

lt now appears that unsolicited proposals have virtually no chance of successin the Netherlands, 
the questions come forward on how to imprave this. The initial focus for the impravement was 
on functional elementsof an unsolicited proposal. This chapter has analyzed these elements and 
it is concluded that all elements have some degree of importance to the acceptance of the 
proposal by municipalities. Four functional elements stand out from the other ten, and are 
therefore of more interest for municipalities. Construction companies must focus on these 
elements, especially on those four. 
The focus is todetermine how a construction company can imprave the chance of successof the 
unsolicited proposal. What means do construction companies have and what means can they 
use to make improvements to the proposal of their idea successfully toa city government, in the 
form of an unsolicited proposal, so the unsolicited proposal would be accepted and tendered? 

4 
Kroes 2008 
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Which improvements can be made, in order to imprave the chancesof successof an unsolicited 
proposal in the Netherlands? 

In addition to the elements, the interview had the objective to establish the vision of the 
authorities with regard to unsolicited proposals, by the use of some open questions. ft very 
strongly indicates that these elements actually help imprave the chance of success, but that 
some other factors are more important. These factors are not mentioned in the tested 
elements . 
The elements are focused on the unsolicited proposal as an object. Elements that are mainly 
focused on the content of the unsolicited proposal and related factors. The interviews emphasis 
indicated that the process of approach can be decisive when it comes to acceptance by 
m u n ici pa I ities. 
With the process, the process of proposing of an unsolicited proposal to municipalities is 
referred to. And especially the way the municipalities are approached, and if it were 
effected/influenced. ft is notabie that local authorities indicate that it is important that a 
company is well aware to whom they offer an unsolicited proposal. This means that the 
company knows the municipal organization but is also aware of the objectives of the 
municipality and its relations with other parties in the society. 

lnterviewees of company Heijmans emphatically stated that there is a very clear pre-haul, 
befare the effective functioning unsolicited proposal is drafted. This pre-haul consistsof learning 
about potential clients, municipalities and other interested parties. An unsolicited proposal may 
not only consist of an idea, that will presented to the respective municipalities, however good 
and valuable it may be. A lot of work needs to be done befare an unsolicited proposal can be 
prepared. And it is precisely this path that has a considerable impact on the potential success. 
The interviewed indicate that proper internaland external communication and the existing and 
developing relations between the parties might have more impact on the acceptance of the 
unsolicited proposal by municipalities, rather than the elementsas described in this chapter. 

Thus, this was the cause for focusing the research even strenger on these relationships and the 
communication, that go with the unsolicited proposal, while aiming at improving the chancesof 
success. 
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7 Change 

The condusion from chapter 6 indicates the significant influence of relations between bidder 
and provider on the success of unsolicited proposal, where it concerns the process how to co me 
from a range of ideas toa concrete product (unsolicited proposal). Preliminary the research was 
basedon the unsolicited proposal as a product, focussed on the specific elements, which would 
be special for the unsolicited proposal to improve the chances to get accepted by city 
government and to an offer for sale by tender. Functional elements, as described in chapter 6, 
are of importance when the unsolicited proposal has been worked out into an offer suitable for 
presentation at the city government. Mostly this is been considered as a starting point of the 
unsolicited proposal. The research shows that the start of an unsolicited proposal is much earlier 
in the process, even before establishing the problem which will be solved in the proposal or 
even before an idea is born. In order to answer the question "how to improve the chance for 
success" the first thing to do is draw the condusion that not only one has tolook at the idea, but 
to look first of all to the foregoing process. The system called "the unsolicited proposal" is a long 
term investment consisting of integrating the interests and wishes of the city government and 
other parties involved in relation to the idea into the way of thinking. 

7.1 Business Model 

In this research the point of view is that an unsolicited proposal does not only exist of a good 
idea, but that the way and time to market is essential, whereby the idea on itself is of less 
importance. The thing that matters is that as an initiator you have to present not only the idea, 
but also the company, on basis of broad acceptance, as a "must-have". lt turns out that the 
network, drawn up in paragraph 7.2, is a defining element in this respect. The networkoffers 
different possibilities. 

Contractor B 

Contrador C .J 

The figure shows that an unsolicited proposal 
is a part of a network of parties. This 
research showed, on basis of interviews, the 
importance of a network. The council, as a 
possible dient, can be approached in two 
ways or a combination of these ways. First of 
all the direct approach, whereby the council 
will be approached with a unique idea for the 
solution of a problem, identified by the 
contracting company. Secondly the indirect 
way, whereby the approach will be done 
through other (third) parties. 
The initiator has a certain network, in 
relation to the council. Above that the 
initiator has a network with other parties, 
shareholders and partners. Furthermore 
these third parties also have a network with 
the council. lt is this combination that wil! 
increase the chance for success of the 

Figure 12- Business Model unsolicited proposals 
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unsolicited proposal. An unsolicited proposal should be a combination of al l these three 
networks, the so-called integrated network (see tigure and paragraph 7.2). 
Through this network relations are built with the purpose to obtain information that on one 
hand is of importance for the elaboration of the idea and strategy, on the other hand this 
information may lead, in an early stage, to stipulate problems, leading to the idea, the 
unsolicited proposal. Broad acceptanceis an important aspect and is strongly reinforeed by the 
network. 

7.2 Network 

The interviews and research has shown that an unsolicited proposal is a unique project that 
aims at a unique problem. An unsolicited proposal addresses a unique problem at a unique 
location. To recognize such a problem a lot of preliminary work must be done and information is 
needed. This means that much research have to be done in order to find to the problems within 
a municipality. Also, a company needs to be aware of opportunities that could lead to an 
unsolicited proposal. We are on the eve of the transition from a market-driven towards a 
market-driving market (Chapter 1 and 2), but the current culture of the construction industry is 
not yet set to such proactive approach in research opportunities and possible solutions that 
could ultimately lead to work. 
An unsolicited proposal is a major investment (search for opportunities for a proposal at the 
local level, municipalities, for example), knowing the local environment, knowing what is going 
on within a municipality, to create support platform. Much preliminary work must be done with 
a lot of uncertainties regarding the return on investments. lnvesting in unsolicited proposal 
should be a very clear choice in the strategy of a company. 

With an unsolicited proposal it is mainly the work that proceeds to the idea. An unsolicited 
proposal does not fall from the sky. An enterprise must have a fee! for the chances, threats and 
problems in an area that can lead to an unsolicited proposal. For that purpose a very wide and 
intensive network is necessary. Only when a construction company is willing to deepen itself 
within the local environment and is capable to build up a networkof shareholders, an analysis of 
the problems can be made, which may then lead to an unsolicited proposal. lt concerns here 
social networks and with that the relations and interactions between people and businesses. 

The interviews showed that an initiator has to establish relationships through networks with 
(social) partners, through which the company can anticipate better to problems and in that way 
will be more successful with an unsolicited proposal. lnformation wil! be gained t hrough various 
sourees and a better picture wil! appear what is happening within the community. Next to the 
above with the aid of a good network a broad acceptance can be created for the unsolicited 
proposal as a project. Chapter 6 indicates that the creation of a broad acceptance is one of the 
four fundamental criteria. Support, on basis of partnership with (social) companies ensures that 
a municipality is willing to accept an unsolicited proposal more quickly. 

Roose (2006) distinguishes four networks using two dimensions. First of all the dimension: inter
dependence, secondly: achieve self-interest. At voluntary inter-dependenee one is aware of the 
dependences with the other, but at the same time there is a recognition that the tension 
di stance versus closenessis easier to manage. 
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Structural inter-dependenee implicates a hierarchy that governs who can decide what, and 
which are the rules and agreements in force. For example, the relationship between an 
alderman and a civil servant. lt is a very close conneetion which is inevitable. 

Roose (2006) indicates in his book that in the ongoing social dialogue people operate from the 
vision that sharing of information is tantamount to abandoning hierarchic positions, and the 
power of cooperation in generaL Within a network organisation exchange of information is 
equivalenttoa lossof interestand power. The most well-known form nowadays is the pursuit of 
self-interest by competition with the other. The importance of one persen doses as it were, the 
importance of the other person: in other words, the more "I" the less "you" and vice versa. In 
this context an interest is a mathematica! known fact which can be added together, divisible, 
deductible etc. and in that way can be considered as a finite good which can be divided. How 
different from a working tagether in order to realise possibilities where dreams, desires and 
targets can be achieved. The desire to get to the top of the Mount Everest, a desire which can 
only be achieved by working tagether as a team 

Such a cooperative relationship has always an instrumental aspect. Cooperation doesnotlead to 
a loss of power and interest, but just reinforees this. The more I win in interest, the more you 
win and vice versa. In this view interests and power are inclusive and reaffirming itself. In the 
figure below four networks are shown: 

Structural inter-dependenee 

c POLITlCAL ENVIRONMENT INTEGRATED NElWORK ENVIRONMENT c 
~ Arena Complex adaptive system .Q 
ID ro 
~ ~ E Central proeess: ~ 
8 Central proeess Build knowledge (learning) by constant § 
.r:: Build power by seducing or lobbying- or- exchanges, (re-)combinalion and inlegralion .r:: 

g> blackmail of relevant informalion g> 
e e 
= = ~ ~------------------------------~------------------------------~~ ~ ~ 
ë * ;;I OPEN MARKET ENVIRONMENT NON-HIERACHICAL MUL Tl-PARTY ;;I 
~ ENVIRONMENT ~ 
c Jungle Partner relationship c 
0 ~ 

~ Central proeess ro Central proeess: N 

~ Fighting (enter lhe market) or fleeing Give and take, in view of collaboralion on ~ 
o:: (lranslation of the market) agreed common goal &! 

Voluntary inter-dependenee 

Figure 13- The four types of networks. Figure based in the model of Roose (2006) 

Open market environment (Jungle) (small construction companies) 
In the dynamic of the open market environment the following is applicable: 

• The central process is entering the market. Go to competition or leave the 
mar ket. 

• Self-realization through competition. The interest is exclusive, so the more I can 
realise my self-interest, the less you can realise your interest.. .. and vice versa. 

• Managing the inter-dependence. I determine my own neighbourhood: if I come 
close (love or fight), if I remave myself (get away). 
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As a metaphor for this environment, we use the 'jungle'. There is a 'figurative' ongoing 
battle for food and power. Very recognizable is the free market environment where 
businesses, shops, manufacturers compete with the consumer's attention and 
commitment. But also in the social-profit sector there are competitive situations. 

Non-Hierarchic- Multi-party-environment (Partner-relation) (large construction companies) 
The self-interest is achieved through cooperation significantly voluntarily entered. In the 
dynamics of the non-hierarchical multi-party cooperation the following is applicable: 

• The central process is the give and take with a view to working tagether around 
an agreed common goal. 

• Private interests through cooperation. The importance of including in the sense 
that the more I realize my interest, the more I realize your interest, .... And vice 
versa. 

• Managing the inter-dependency: In termsof the dimension of inter-dependenee 
I determine my own neighbourhood - or distance. I can choose whether I go for 
cooperation and in what areas I do and in what areas I don't. The cooperation is 
largely basedon (the feeling of) voluntary. 
As a metaphor we use 'partner relationship'. A partnership is made on a 
voluntary basis and is characterized by a never-ending negotiations, a processof 
give and take, aiming for the Win-Win situation, the "happy life together", to 
consolidate. 

Politica! environment (Arena) (government organizations) 
The dynamics of the politica! environment is true: 

• The central process is to build up power by either seducing or threatening. lt 
concerns an implicit barter and an implicit search for power and influence to 
obtain power, deals and obtain influence, resulting in a temporary pattern of 
power. "Oid boys network" /"we know us" and one pleasure leads to a nother 
pleasure. Lobbying is basedon the building up of such a "barter network". 

• To realise self-interest by competition. The interest is exclusive. 
• Managing the inter-dependency is difficult: the inter-dependency is structural, 

through which I, as a competitor, has to deal with inevitable relations. 

lntegrated netwerk environment (ideal network for construction companies I unsolicited 
proposall 

• The central process is the build-up of knowledge (= learning) by a constant 
exchange, bringing tagether and integration of relevant information. In this way 
an integrated networkis created on basis of learning and innovation. 

• Realization of self-interest through cooperation; realize inter-dependency by co
operation. 

• Managing inter-dependency is difficult: the inter-dependency is structural, so, 
the participant has to deal with inevitable relations, e.g. get into contact with an 
organization, membership of a team, etc. 

In contradietien to a partnership where the co-operation is based on a voluntary 
basis, in this case it concerns relations which are, at least for a part, structural and 
where (content-) hierarchic relations are at stake. 
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A process, focused on a constant exchange of information, requires a clear view on 
what is going on with the partners. Relevant information is not kept inside (usually 
only the top layer of the enterprise), but wil I be integrated and over and over again 
re-united until new knowledge is born. The emphasis is transparency and the social 
construction of meaning (point of view, vision, choice, decision, dealing) whereby 
the different partners eensuiting each other right from the start of the process of 
making decisions. 

Roose (2006) states that the quadrant at the top left (integrated network environment) would 
be the ideal quadrant/position fora company to be in. When this is translated to unsolicited 
proposals it can be concluded that this indeed is the most appropriate network. lt should be 
noted that the integrated network is the only type of network that is applicable to the other 
quadrants. Mostly one tries to operate into the politica! environment from a non-hierarchic -
multi party environment (in which the large construction companies are), for instanee by the use 
of unsolicited proposals. This is, however, not a desirabie situation. Only through an integrated 
network one can operate within the politica! network. 

Struetural inter-dependenee 

Voluntary inter-dependenee 
Figure 14- Movement between networks 

In the figure above the three ways of movement between the types of networks are shown that 
are of interest for this research. 

• The first is the movement between the non-hierarchical multi-party network and 
politica! network. As described this is a way many companies try to market their 
unsolicited proposals, but this is wrong. This is not the way a company should 
market their idea. (red) 

• Secondly; companies, like Heijmans, should move from a non-hierarchical multi
party network (where they have been in at the moment) to a company in an 
integrated network environment. This provides them with knowledge and network 
to achieve a basis for marketing their unsolicited proposal. (green) 

• Thirdly; a smal! step has to be made by the public party towards the integrated 
network, otherwise an integrated network, that forms the basis for the unsolicited 
proposal, can not be established. They have to recognize the need for this type of 
movement by construction companies and realize why the construction companies 
would do this; to be pro-active. (blue) 
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In the first place, in the situation of an integrated netwerk management will be executed/driven 
on basis of exchange of information and, with that, on knowledge. Through this exchange, a 
construction company can not only present itself, but can also learn from ethers and can collect 
in a structured way, information that may lead to an unsolicited proposal and a stipuiatien of 
the approach. Within a netwerk as described, a company could learn much more about the 
actual state and obtain knowledge of possible projects which could be presented to the 
municipality through the use of a unsolicited proposal. As a first step. 
The secend step proceeds from an idea from the building enterprise which may lead to an 
unsolicited proposal, which can be presentedat the municipality. Within the netwerk withother 
(social) partners a braad acceptance can be created. Partners who indicate to have or recognise 
a problem (the problem that leads to an unsolicited proposall would like to see the idea 
realized. The more parties within the netwerk will have a positive look at the idea the more the 
municipality will be stimulated to think and, after making a decision, to praeeed to a tender of 
the plan. 

When an initiative construction company approaches a municipality with an unsolicited 
proposal, a municipality would like to find out at first whether there is a need for the project 
whereby a municipal netwerk of social contractors and stakeholders will take care for the 
desired braad acceptance, desired (social) platform. Such a netwerk also complements the 
necessary knowledge and resources. 
A construction company has its own netwerk that can be (partly) used to approach the 
municipality. When the company involves an other party, beienging to the municipal netwerk in 
the development of plans, and an unsolicited proposal (so allows this party within the netwerk 
of the building society), the netwerk of this company will not only be enlarged with this party, 
but also with the municipal netwerk. Each party in the netwerk has its own netwerk, which 
tagether will create a more complete acceptance and in this way will enlarge the chance of 
success for the USP. This integrated netwerk consistsof various networks in which are specific 
elements which may be applicable for the developed(ment) of the unsolicited proposal, still to 
be developed. 

Also, the interviews discuss such a netwerk. Chapter 6 is concluded that the process from idea 
to project would be analyzed and filled in. lt is concluded that the process a process is of 
netwerking and it is important to bind the parties and work together. 

7.3 Circle of Wouter (Movement) 

Chapter 6 explains the existing difficulties in relation to the unsolicited proposal. One of these 
items was the lack of communication between contractor and client. Remarkable because 
communication plays a very important role in the netwerk. Chapter 6 looked at various 
elements of the unsolicited proposal, especially the surplus value for society, policy window and 
acceptance, which elements are considered as the most important elements. The question here 
is, in which way an initiative construction company can anticipate, so that the chances for a 
successful acceptance, by the municipality, of an unsolicited proposal will be enlarged and may 
lead to a tender. lt is concluded that a netwerk is part of this impravement This study has 
created an image, on basis of literature data and especially on basis of interviews, which will be 
explained further in this paragraph. The model, image, shows the movement internal, within the 
initiating company, and externally, in the market environment. 

50 I Change 



Figure 15- Circle of Movement 

7.3.1 Strategy 

The organization of the company. For a company, especially large
scale enterprise, the choice to develop an unsolicited proposal should 
be an overall business strategy. The strategie choice to approach the 
market on a proactive way, has to and follow only from the general 

business strategy. Such a policy is necessary in order to be able to ~ 
monitor and organize the many opportunities for an unsolicited 
proposal. lt should be stressed that no organization can be inspired 
built without inspired leadership and staff. This is a very crucial , 
challenge for the successof an unsolicited proposal. For the internal 
approach, the organization, it is also the starting point for an unsolicited proposal. (See also 
paragraph 7.4) 

The strategy, as far as it concerns the direction, external territory, is an extension of the former 
indicated organization. A very clear strategy has to be picked when it concerns the approach of 
communication and explanation of interests. The kind of network with the various parties in 
which one operates, has an influence on the strategie choice. In order to decide the external 
strategie choice it is the internal strategy which is decisive. The organization of the strategy is a 
format for the wanted direction as a company and, is also the live and soul of the company 
(radiation). 
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7 .3.2 Marketing 

Marketing is the process that needs to be well designed if the 
unsolicited proposal will have a chance to be successful. Previously, 
we saw which elements of the unsolicited proposal are essential in 
order to get accepted by a municipality, but marketing certainly plays 
an even more important role. 
In recent years the interest in marketing by the construction sector, 
rapidly increased and not without reason. The sector reoriented on 
the end-user and the end product in order to create economie and 
social added value. By going deeper into the needs of the market, the 
sector can provide solutions to social issues. 

Without good marketing efforts, the construction sector fail profitable building volume and 
stays captured in price competition and the social criticism on the price-quality relation will 
remain . The time is over that as a construction company you could get good return on 
investments by simply offering capacity (Chapter 1). Execution capacity is available everywhere. 
Companies have more and more difficulty to distinguish themselves from other companies, just 
by providing capacity. There is always someone who would work cheaper. By standing close to 
their customers, construction companies aim to develop tools and concepts that are well in line 
with their customer needs. In order to realize that the company must explore what the needs 
are. In order to achieve this, the current and future network of stakeholder must be 
"questioned". This can be done by calling out meetings in small groups, with final authority; 
stakeholders who can talk about the issues that concerned them the most. In that way, as a 
company, you hear a lot more than you would hear otherwise and you come close to their 
greatest needs and fears, furthermore you learn their "language". Project managers and 
(division) directars should chair those meetings themselves. Only then this knowledge is 
embedded in the line and becomes a part of the company culture. 

Marketing is the translation of desires and needs of the customer to the supply of the company. 
The end product of the sector is as valuable as durable and has a huge impact on life, living and 
work environment of users. The purchase is often preceding the production and delivery. The 
elient binds to a specific company before the implementation. The marketing communication 
with customers is therefore very different than in other sectors. 

A market where companies directly and proactively target the customer is still in its infancy. 
Until recently the so called "approach from technica! ability" was seen as an inhibiting factor. 
The commercial expertise in the sector is still in its infancy. The entrepreneurs of tomorrow 
must be more than being supplier of concrete products and concepts. lf they want to approach 
the market proactively, then they must not position themselves as a versatile business but focus 
on specific market segments in which they are specialized. Marketing has become a crucial part 
of the business. In the first place as a tooi to reduce marketing risks, a risk analysis is now 
imperative. In the second pi ace as a means to create value. Knowledge of the customer must be 
brought structured into the development process through which new concepts become possible 
in the early stage. lt is the art of the interna i organization of marketing around the pioneers in 
the enterprise; people in the organization open to innovation. The knowledge of the elient must 
be done bottom-up and should serve to the projects themselves. By dividing that knowledge 
among each other and collaborate it will provide the company with real advantages. 
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Marketing was and is a philosophy that must be anchored throughout the company withall its 
divisions. Successful creation of value requires real commitment of the entire company, from 
development to realization, sales to after-care, and that can only be reached with an 
appropriate eerparate culture . 

The establishment of the marketing is put out on the basis of strategie choice. The company is 
designed to accommodate, when it comes to ideas and information on unsolicited proposals, to 
act on the basis of a marketing strategy. Marketing is the completion of the processof offering 
of the unsolicited proposal to city governments. How marketing is required depends on the 
parties in the netwerk and thus the way of communications and strategy. Marketing is the key 
to which the netwerk is aiming. 

7 .3.3 Communication 

The completion of the marketing strategy and the company 
netwerk will determine how communication takes place within the 
organization. Knowledge and information for a possible unsolicited 
proposal are aften noticed in all layers of the organization. 
lnformation that is exchanged through all layers of the organization 
and communication with the external field must be clear. Disputes 
signals to other parties may adversely affect the confidence and 
cause confusion in the integrated netwerk. lt is also important that 
all information and exchange of this information are well 
communicated from all layers in the organization to one 
department in the organization in order to maintain a clear overview and guidance to the 
approach and content of the unsolicited proposal. lt is therefore necessary that the unsolicited 
proposal is experienced by the whole enterprise. From the strategie choices of external 
stakeholder, the internal netwerk is established with the right people. From this strategy the 
market approach is established and than communicated internally. 

The netwerk, with all its various interested parties and stakeholders, has direct and indirect 
relations with the municipality. When it is clear how the netwerk is structured communication 
approach can be determined, maybe by means of a communication plan. How this 
communication takes place, depends on the parties in the netwerk. Communication with 
various parties requires differences in approach. The aim is totranslate the idea of unsolicited 
proposal into interests and wishes within the netwerk by means of communication. Acceptance 
is created by interests and wishes of the parties. When all parties in the netwerk feel assured 
that their interests are secured the integrated netwerk will be the basis of the unsolicited 
proposal. Municipalities are approached indirectly with these interests of the society and, in 
addition to the direct approach from the company, will be stimulated in favor of the idea. 

What is of paramount importance is the relationship between internal and external 
communications. The company consists of various parties and people, each with their own 
knowledge and skills. Ta develop an unsolicited proposal and to market this proposal there is 
the need to communicate as one organization with one voice in the netwerk. The decisive issue 
is therefore that the company has a clear structure for bath internal and external 
communications . 
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7.3.4 Network 

The research has shown that developing a netwerk is a major key 
factor when it comes to the approach to municipalities with the aim 
of tendering the idea (unsolicited proposal). Problems that can lead to 
an unsolicited proposal may be provided through the netwerk. Also, 
the information from the netwerk can be used and wil I create support 
for the unsolicited proposal in the netwerk. 

From the strategy the process of the unsolicited proposal will be 
further established. Important is to establish a eerparate netwerk. 
With the help of a netwerk for all employees it becomes clear how information flows through 
the organization and which persons can be hold responsible for certain issues. 

Unlike the organization (internally), with the direction (the external affairs) the netwerk farms 
the basis. Paragraph 7.3 has already pointed out that the integrated netwerk should be pursued 
in order to be successful to operate within such a netwerk and to imprave that chance of 
success with thema in goal of getting the unsolicited proposal tendered by the municipality. 

The next paragraph provides a recommendation on the way a construction company would have 
to organize the pro-active market approach through the use of unsolicited proposals. 

7.4 lmplementation 

The policy regarding development, implementation and management of infrastructural projects 
is an integral and a revaluation part of the care activity of construction companies. An 
unsolicited proposal is a good example, because it is an integral project that is initiated by the 
company. The strategie choice of unsolicited proposal to become part of the business strategy, 
as indicated in the previous paragraph, has a considerable impact on the company. 
Organizations have a layered structure in policy and decision-making. Although this structure 
and the underlying control concept widely diverge, as aresult of the 
hierarchic structure, aften a distinction between the strategie, 
tactical and operational layer can be recognized. On each of these 
three so-called aggregation levels, control mechanisms will be 
designed. In the strategie and tactical layers, control leads to 
frameworks and guidelines for the layers underneath. The tactical 
layer is a junction, and its function is to translate the strategy into 
concrete choices and viabie plans. Figure 16- Hierarchic structure 

The process of policy making, for example for unsolicited proposals, is aften of a cyclical nature, 
regularly updated as a result of policy changes in the environment and change in views ar 
principles. Deming (Muntinga, 2003) has simplified this cycle in a figure. The Deming Circle is 
applicable in each of the three layers. A good planning process is nat just a cyclical nature, but 
also a top down - bottam up cammuting between the three levels of aggregation. The policy 
aimed at the strategie level farm the framewerk for the operational activities, whereas at the 
sa me time the results of these operations should give a lso direction to the policy goals. Without 
this support at the operational level, the strategie targets and will dangle in the air and will, in 
this event, have little ar na effect, or at least nat intended effect. The management at the 
tactical level (middle management) is largely responsible for a good conneetion between the 
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strategie and operational level. This middle 
management has, regarding the policy making 
process, in fact, two main tasks: translating the 
policy of unsolicited proposals into a framework 
for the operational activities and evaluating the 
results of the operational process for a possible 
revision of the policy. 
Above, three generally applicable principles for 
structuring the process of policy are explained, 
which can be applied to unsolicited proposals. 
The trick is to fuse these principles together in an 
integrated process model. (Appendix 7) 

• In the schedule the same elements 

t 
üi 

1 ~- r 
• 

exist in both policy circles; 
Exploration of the environment (at 

Figure 17- Policy Coaster, basedon the model of Deming 

the level of field of activity or market area); 

• Objectives (strategie objectives and scope positions); 
• Plans (portfolio plan, policy plans, investment programs); 

• Performance measurements (for the portfolio as a whole and for individual 
divisions); 

• Prognosis and simulations (evaluations) . 

The cycle includes the next steps, explained briefly: 
1. Analysis of the market and company policy environment. The policy environment, 

meaning both the (local) market as well as external factors such as demographic, 
politica!, social, cultural and economie developments that have an impact on the 
market development. In addition to an exploration of the market and the 
environment a (SWOT) analysis of the own business is important. lt is not j ust about 
the financial position, but also an exploration of the other capita!: the people and 
the organization. On the basis of external and internal analysis, the construction 
company decides on the campany's strategie principles. The campany's intentions 
are given tangible form into objectives, the most important of which relate to the 
desired (social) benefits which relate to the project development (stock). 

2. The revised policy regarding the project portfolio is quantified in the form of an 
ideal portfolio. From a comparison between the ideal portfolio and t he current 
portfolio follows, the change challenge in the form of PMC-Ievel objectives. 

3. Before the implementation of the portfolio and policy aspect, the impact of the 
revised policy wil! be analyzed. This is done preferably with the help of policy 
simulations. lt may be examined by different policy scenarios. The evaluation 
concerns both the substantive (social) and the f inancial objectives. Based on the 
evaluation results, the portfolio and I or revised policies may be adjusted. The 
changetaskon the projects stock is recorded in a portfolio plan. The above steps 1 
through 4 represent the top-down approach to policy. 

4. Central to step 5, is measuring and evaluating performance. Possible performance 
indicators re late to the financial performance and market position of the company. 

5. Basedon the results of steps 4 and 5 will bedetermine whether the current strategy 
with regard to project portfolio and I or investment is adequate, or should be 
adjusted. The result shows the successof the current policy of unsolicited proposals. 
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The positioning is related to the target group(s), the desired quality, the desired 
price, the desired financial results (e.g. direct return and indirect return on 
investments), etc. 

At this point, the two policies mutually affect their cycles. The results of the policy cycles on the 
project portfolio, the desired strategies and its positioning. In practice, this key passage isofan 
obstacle interest. In abstract terms, one may say that the two cycles do not touch each ether 
with regularity. The results of the portfolio cycles do not reach the responsibilities of the 
projects or vice versa, the results of the projects are not included in the portfolio choices in the 
cycle. The middle management holds a crucial role, because they are responsible for the 
effective linking of the two cycles. 
The process as explained above should be part of the regular planning and control cycle of the 
company. The figure is, in fact, a processof policy making, which results in concrete plans for 
unsolicited proposal projects. Regardless of the structure, the staff skilis also of great 
importance to the successful implementation and maintenance of the Deming Circular. Because 
the process model includes both strategie, tactical and operational activities, which form part of 
a coherent main process, the implementation of the Deming Circular puts some specific 
demands on the staffin the organization. The required skills/competences do not only relate to 
the specific knowledge and experience in respect of projects, but also to the capacity to 
combine the strategie, tactical and operational layers. These capabilities do not only appeal to 
knowledge, but also to communication skills. 

7.5 Condusion 

The sub-questions of this research that have been discussed in this chapter are: 
• How can an unsolicited proposal be submitted to municipalities, which are the 

focus points and what is the best approach? How can this model be designed? 
• How can this model contribute to the successof an unsolicited proposal? 

lt is concluded that a netwerk is an important element in improving the unsolicited proposal 
process. The integrated netwerk is a netwerk in which structural self-interest is achieved 
through cooperation. The aim of the netwerk is obtaining knowledge and information that could 
lead to development of ideas (leading to unsolicited proposals) and to create support or a 
platform for the developed idea. 
The chance of acceptance of the unsolicited proposal can be improved by a coherence of 
strategy, netwerk, marketing and communications. The integrated netwerk can be used to the 
marketing of the unsolicited proposal where a politica I platform, obtained by the netwerk, gives 
a clear incentive/stimulus for municipalities, when it comes to acceptance and tender. 
lt can be concluded that an unsolicited proposal must be a strategie choice of the company. 
Usually, the idea that leads to an unsolicited proposal is seen as a storting point, but it is the 
strategie choice, much earlier in the process, that leads to the development of an unsolicited 
proposal. The model shows that in the two areas, internal and external, two different 
approaches could be recognized. Externally, the integrated netwerk farms the basis for the 
marketing of the idea. lnternally, on basis of the strategy, communication is aimed for. When it 
comes to the policies that a company should have to achieve the strategie objective, which the 
unsolicited proposal is part of. Only then the development of the unsolicited proposal and 
gained results will beopen to monitoring and, if necessary, be adjusted. 
lt's a bout the movement 
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8 Conclusion and Recommendation 

In this chapter, the main conclusions will be presented in paragraph 8.1. In paragraph 8.2, the 
recommendations for enhancement of the unsolicited proposal by construction companies will 
be provided. 

8.1 Main conclusions 

So far, the only tangible benefit of an unsolicited proposal has been the significant publicity 
leading to improvements of the campany's reputation with the government and with the 
general public. The level of trust between the government and the private infrastructure 
construction companies has improved over the few years, but has not reached the level 
required to jointly develop unsolicited proposal opportunities for implementation. 
The goal of this research, as formulated in chapter 2, is to establish the chancesof success for an 
unsolicited proposal in The Netherlands. From the analysis of chapter 3 and 4, it can be 
concluded that an unsolicited proposal has virtually no chance of success, when success is 
defined as tendering the proposal by the city government. Reasans for this are show in the 
conclusion of chapter 6. 

lt appears that construction companies are not able to recognize certain critica! factors like the 
conneetion with the politica! priorities and politica! agenda and the unsolicited proposal. lt 
seems that there is agape between the government and construction sector that limits the flow 
of information and communication of the interests from both sides. The lack of understanding 
each others goals is part of this. Both parties are willing to come closerand serve the public but 
this takes time. Construction companies must take more initiative in creating opportunities for 
their idea. Knowing what politica! priorities there are and focus on the opportunities of a policy 
window. 
The focus of this research is on the impravement of success of an unsolicited proposal, initially 
by focusing on functional elements of an unsolicited proposal. Elements that are of importance 
to the city government and imprave the acceptance. 
lt can be concluded, from the drivers, constraints and analysis, that there is more to an 
unsolicited proposal than the offering of the idea to a city government. Elements like the 
understanding of the politica! priorities, policy window (timing) and the politica! platform a 
construction company can only be aware of when there is a network that provides the 
knowledge and information. Netwerking is the key factor and provides knowledge and 
information that could lead to an unsolicited proposal and helps to create a (politica!) platform 
for the idea and functions as a stimulus for the government in accepting the proposal. 
The main factor is the construction company itself. An unsolicited proposal is more than an idea; 
it is a strategie choice of a company. lf a construction company wants to initiate in unsolicited 
proposals, the first step is to establish the goal (publicity of tendering the idea). The next step is 
to forma strategy and to incorporate it within the campany's structure, the marketing strategy, 
the network within the company and communication structure. 
An integrated network with other parties and the governments will strongly help the proposal 
offering. Throughout the integrated network, information (learning) and knowledge is gained 
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and more important, throughout a strong strategy and communication, a (politica!) platform 
could be established, from which the marketing of the proposal can be further refined. 
In short; an unsolicited proposal could be improved by the construction company itself by 
implementing a structure from a strategie choice to initiating in unsolicited proposals, with a 
strong policy used to monitor and redirect in the process. In the external field, the construction 
company should focus on the politica! agenda, the governmental organization and - most 
important- on other parties that actually form the platform for the idea, aiming to stimulating 
the government to enhance the proposal and publicly tender the work (idea). Netwerking is the 
key. 

This research has gone from improving the chanç_e of success by focusing on functional elements 
toa model of movement {figure 15) and implementation {figure 17) that shows that there must 
be a chang_e for construction companies that want to initiate in unsolicited proposals to achieve 
their main objective. 

8.2 Recommendation 

In this paragraph recommendations are presented on how a construction company, like 
Heijmans Beton- en Waterbouw, could adapt to the pro-active approach of unsolicited 
proposals. 

1. Strengthening of certain functional elementscan contribute to an increased chance 
of acceptance of the idea by municipalities. Elements such as innovation, policy 
window, acceptance and added value to society can only be determined by 
understanding the politica! system and related concerned party. 

2. The creation of a strong network with parties who have direct and indirect impact 
on the unsolicited proposal is essential. Understand the environment in which the 
proposal is located. 

3. Try to effect/influence the politica! decision-making in order to manipulate the 
market circumstances on the desired level of the company. Find stakeholders with 
similar interests, so there is more influence on the decision making process. lf 
stakeholders have contrary interests, try to oppose solutions to come to agreements 
and to create common interest. 

4. Try to effect/influence the information flowsas desired. This is achieved not only by 
providing sufficient information, but also to anticipate on contra information. lt is 
important to know the reasans of this information. 

5. Within the networkit is important to know that is about stimulus on company level 
but also on personallevel. Stimulus on persenallevel is even as important. 

6. Unsolicited proposal is about a strategie choice of a company. This means that the 
company must be managed in such a way, meaning the structure of the company. 
One element which is not included in this research; is the organizatien's culture. The 
culture plays an important role in whether or not the company may have success. 
Strategy and structure are variabie components of the business. The company 
culture will have to adapt to this type of proactive approach, the unsolicited 
proposal. The question is, whether the Heijmans culture fits within this kind of 
strategie choice. Culture plays an important role and the interviews held support 
this. Not only the city government had stated in the interviews that the culture of 
the construction company could have in major impact but also the people 
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interviewed within Heijmans had their doubts if the culture of Heijmans is in line 
with this kind of strategie choice. 

7. For construction companies it is important to not blame the tender regulations, as 
they do often. A company should be able to anticipate on the market and the 
regulations and adapt to those chances. Only then, the company can be proactive, 
and offer (innovative) ideas by the use of unsolicited proposals to municipalities. 

8. lt is recommendable to have a clear structure imbedded in the organization that 
provides a clear view, used to monitoring of and, if necessary, a bie to give guidance 
in the process of an unsolicited proposal for the purpose of proactive market 
approach. 

9. An unsolicited proposal must always fit to the specialty of the initiating company. lt 
must be your specialty that forms that basis of the idea. lt shows the quality of the 
company and it could be said that an unsolicited proposal shows that you are the 
best in the field. In short: specialize your company and from that point of view 
initiate in unsolicited proposals. 

8.3 Recommendations follow-up research 

From this research, a number of items can be pointed out for a follow-up research. First, the 
focus should not be on the product, the unsolicited proposal, anymore but much stronger on 
the processof marketing of such a proposal. 
A follow-up study could be to determine what the actual changes are in the construction sector 
when government's aretotender unsolicited proposals. 
Another possible research could be to look at the improvements in communication between 
governments and construction. From the problem analysis it can be concluded that by 
improving communication many of the problems can be solved, including the trust, and also 
increases the opportunities to market 
An unsolicited proposal is a means toa larger goal. Perhaps it is a lso of interest to consider if the 
unsolicited proposal is the best means to achieve that goal or that, for example, best value 
praeurement should be the means. 
Finally the business process of the construction company could be the focus of a follow-up 
research. This study has a few things already highlighted but a deeper research into the 
structure and especially the culture of a company in relation to an unsolicited proposal would be 
an interesting research. 
At last, a research can be done on the impact the financial crisis has on the objectives of the 
government and infrastructure sector, and what that means for unsolicited proposals. 
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Appendix 2 - Unsolicited Proposal 
Experiences 

Many countries have experience with unsolicited proposals and some have procedures for 
them. Countries of interest concerning unsolicited proposals are for example: Argentina, 
Australia, Chile, Costa Rica, India, lndonesia, the Philippines and Taiwan. In this report, five 
countries are further explained, namely: the United States of America, Canada, ltaly, South 
Africa and Korea. 

The United Statesof America 
In the Unites States, the unsolicited proposal is included in the public tender reguiatien in 
chapter 15.6 of the Federal Acquisition Reguiatien (FAR) 5

• The FAR is a system on a federal level. 
The regulations also exist on individual state level. 

Federal level 
In the FAR, a number of demands lie on an unsolicited proposal. A valid unsolicited 
proposal must, according to FAR: 

• be innovative and unique; 

• be independently originated and developed by the provider; 

• be prepared without Government supervision, endorsement, direction, or direct 
Government involvement; 

• include sufficient detail to permit a determination that Government support 
could be worthwhile and the proposed work could benefit the agency's research 
and development 

• or other mission responsibilities; 
• not be an advance proposal fora known agency requirement that can be 

acquired by competitive methods; and 

• not address a previously published agency requirement. 

In short: whenever 'f'ln unsolicited proposal is conform a number of specific boundary 
conditions it is, accordingly to American federal regulation, authorized to contract the 
private initiator. 

State level 
Most states in the United States have their own reguiatien concerning procedures for 
handling unsolicited proposals (FAR, 2005) .. The state of Virginia is considered as leading 
in the application of unsolicited proposals. The state of Alaska has prohibited unsolicited 
proposals outright. 

5 
http:/ /arnet.gov/lar 



Canada 

The state of Virginia - The procedure does allow of a contract to the initiator of an 
unsolicited proposal without any farm of competition, under the proviso that the 
unsolicited proposal meets all requirements (Fimerius, 2006). 
The possibility to obtain a contract for a project without a competitive tender is a 
powertul motivator for the submission of Unsolicited Proposals in Virginia. A peculiar 
twist in the regulations is that the unsolicited proposal becomes the property of the 
State of Virginia on the basis of acceptance of the evaluation report, and as such, the 
proposal falls under the treedom of information act, unless this has been explicitly 
excluded (Kroes, 2008). 

The State of Alaska - The State of Alaska refuses to evaluate unsolicited proposals. 
According to Alaska officials, their praeurement laws require them toseek varying levels 
of competition, depending on price. Unless an offer is made in response to such a 
solicitation, it will nat be considered. The State of Alaska does therefore nat have any 
written policy on unsolicited proposal (Asner, 2000). 

The State of Arizona- In Arizona, unsolicited proposals may only be awarded in case a 
formal requirement for sole sourcing is approved, or in case of an emergency 
procurement. The requirements are al most identical to those of Virginia (Asner, 2000). 

The Province of British Columbia - British Columbia does nat have a procedure for rnanaging 
unsolicited proposals for infrastructure projects. Their capital asset management guidelines 
have been developed to assist in finding the best possible life cycle solutions and apply best 
practices. There is a procedure regulating the two stage processing of any unsolicited proposals 
received . In stage 1, the politica! platform and the feasibility are assessed. In stage 2, the 
strategics fit the financing and the value and match with the public interest are analyzed. Once 
through this procedure, the further processing is identical to that of the competitive tender 
process, with a thorough evaluation of economics, risks and benchmarking of the unsolicited 
proposals to camparabie projects. In case the unsolicited proposal does nat have unique 
aspects, the unsolicited proposals will be publicly tendered and the unsolicited proposal 
proposer competes on the sametermsas the competitors (Hodges, 2007). 

The Province of Ontario - The province of Ontario has recently introduced an lnfrastructure 
Planning, Financing and Praeurement framework (IPFP) that has one section about unsolicited 
proposals. lt states that decisions on IPFP will be made based on the 3- and 10-year 
infrastructure investment plans and the annual infrastructure planning process. Unsolicited 
proposals should conform to the guidelines in the framework befare submission for 
consideration . The proposals must meet the tests outlined in the framework (Hodges, 2007) . 

South-Africa 

In South-Africa the local raad authority has formulated a set of policy rules for unsolicited 
proposals for toll roads, with the intension to stimulate innovation and new possibilities in the 
private sector6

. Based on this policy an initiator is responsible forthetender documents, but can 
also propose to his own project. The scheme developer may participate in his own tender in 

6 
www.nra .eo.za/documents/usb_policy.pdf. 



compliance with the regular competitive public tender procedure. The scheme developer is not 
involved in the bid evaluation and award decision (Wassenaer van Catwijck, 2005). 

The two best value tenders will be selected, from whom Bestand Final Offers will be invited. In 
case the Scheme Developer's tender is not one of these bids, he will be provided with the 
opportunity to submit a Bestand Final Offer, which will be evaluated along with the two best 
value bids (Lejeune, 2006). 

In 2001 the United Nations Commissions on International Trade Law (UNCITRAL) published the 
Legislative Guide on Privately Financed lnfrastructure Projects. This guide is a recommendation 
on development of legislation packets that stimulate the development of privately financed 
projects. 
In order to qualify as a unsolicited proposal, the proposal must contain a series of specific 
deliverables, such as a clear scope description, a key plan, calculations, specifications, safety 
features, a cost estimate, a financing proposal, a contracting plan and conditions. (South African 
National Roads Agency, 1999). 

ltaly 
In ltaly, the Merloni Act is included in the tender law and treated the project financing. Also 
included is the way private participantscan present their unsolicited proposals. Of course, when 
the government incorporates this proposal, it must be tendered conform the European tender 
law. But the initiator, along with the two other best plans, is invited to negotiate. After the 
offerings and negotiations, the initiator gets the chance to even the bids of the other 
competitors, the law of "prelazione" . This procedure is a combination of the "Best and final" 
offer system and the "Swiss Challenge" system (paragraph 3.1.4). 

In September 2004, the European Union summoned the ltalian government to the European 
Court [Case C-412/04] because its way of selection is a kind of pre-selling and is conflicts with 
the principlesof equality (principle of "Pre-emption rights), which- in its turn - is in conflict with 
the fair and equal treatment principle. 
The ruling on this appeal is pending. In case the EU Court of Justice rules against the appeal, this 
will potentially open up a host of opportunities for unsolicited proposal in the EU market. This 
may result in a dramatic increase in attractiveness of the application of unsolicited proposal 
(Lejeune, 2006). The court rules in favor of the appeal. Except objective justify such unequal 
treatment, which is at a disadvantage to other Member State enterprises, which are all being 
excluded. By the Articles 43 EG and 49 EG prohibited indirect discriminatien on grounds of 
nationality (www.eur-lex.europa.eu). 

Korea 
The 1998 framewerk of handling unsolicited proposals in the republic of Korea had specific 
provisions to encourage the private sector to develop and present proposals for infrastructure 
projects, specifically the following incentives for the initial proponent : 

• Bonus evaluation point, 

• minimum revenue guarantees, and 

• foreign exchange guarantees. 
Following the 1998 PPI act, the Private lnfrastructure lnvestment Center of Korea (PICKO) was 
established as a specialized agency to provide technica! assistance to competent authorities on 



the preparatien of feasibility studies and PPP project tenders. In 2005, the Public and Private 
lnfrastructure lnvestment Management Center (PIMAC) was established as a successar unit. 

The Korean PPP market is characterized by a high number of unsolicited proposals (Hodges & 
Dellacha, 2003) .. In terms of competition, ten percent of the projects tendered were won by 
third parties. So on an average 90 percent of the tendered unsolicited proposals were won by 
the initiators. 
The bonus points do notseem to be a main factor to decide fora preferred bidder. 
The recent policy decisions for PPI projects in Korea have been directed toward improving the 
efficiency of public funds and giving priority to solicited proposals, rather than to unsolicited 
proposals, aimed at reducing the number of unsolicited proposals (Hodges & Dellacha, 2003). 



Appendix 3 - The Re lation between the 

Government and the Construction 

Companies 

The Kingdon model 7
. These streams meander through the system, with the occasional coupling 

between the streams. Four theoretica I coupling scenarios have been defined below: 
• A coupling between the politics and the problems stream. Without a suitable 

salution to the problem, there wil I be no action as aresult of this coupling. 
• A coupling between the solutions and the problems stream. This is a typical 

unsolicited proposal scenario, in which the unsolicited proposal will be rejected as 
the problem in the public domain is not on the politica! agenda. 

• Coincident couplings in a time window between the policy, the problems and the 
solutions streams; this is a so called policy window situation in which the politica! 
desire to solve a problem with a specific salution may become an opportunity for a 
project. In the context of unsolicited proposal, two different scenarios can be 
defined8 

Scenario: 1 

In case the politics take the initiative, the politica! system will initiate a 
search fora solution; a traditional public tender scenario. 

In case a salutiontoa problem provides an opportunity for the market to 
take the initiative, and the politics to support this initiative are subsequently 
mobilized, an unsolicited proposal scenario has been created. 

2 3a 3b 

Politics 

Prob!en1 

Solu ons 

....e::::, = Po!icy window 

Time 
Figure 18- Model of Kingdom (1984) 

Kingdom, J.W. (1984). "Agendas, Alternatives and Public Policies") describes the interaction between three process streams fiowing through the 

system, streams of problems (problems), streams of politics (polities) and streams of alternative solutions (solutions) 
8 

Kingdom, J.W. (1984). "Agendas, Alternatives and Public Policies" 



Kroes (2008) stated that the large construction companies appear to have limited insight into 
the objectives and drivers of their customer, the Ministry of Transport, Public Works & Water 
Management. For companies whose core business is the construction of large infrastructure 
projects in the public domain, it is not unreasonable to expect awareness and appreciation of 
the politica! priorities and agendas, that direct the executive arm of the Ministry, when planning 
to submit a unsolicited proposal. Smaller construction companies and private individuals are at a 
disadvantage in this respect. 

lf you are too early with the unsolicited proposal, the required politica! platform will not occur, 
and when you are too late, the Ministry of Transport, Public Works & Water Management has 
al ready put the problem on the politica! agenda and wil I take the initiative to find a solution. 

The strength of a relation depends on many factors, ranging from recognition of technica! 
competency, innovative strengthand creativity, professionalism, etc., to behaviaral aspects such 
as trust, respect, friendship, etc. The importance of active development of this re lation with the 
Government has been recognized by the lndustry, and resources are dedicated to develop this 
relationship, in addition to the personal networks. As a consequence of the Building Fraud Affa ir, 
the strength of the relation between the Government and the Construction lndustry had 
weakened significantly. The generation of unsolicited proposals is also seen as an investment 
into re-building this relation to its farmer strength, by means of demonstrating the 
professionalism, technica I prowess and i nnovation capability of the private companies. 

The use of unsolicited proposal requires acceptance by the receiver that the proposer has 
identified an original and innovative salution to a problem. lt will be difficult to reach that 
acceptance in a relation with low levels of trust and respect. This has been recognized by the 
lndustry, as reported by van Sluis et al (2007), where a suboptimallevel of trust between public 
parties and private parties was identified as a possible explanation for the relatively smal! 
number of unsolicited proposals submitted. 



Appendix 4 - Advantage 

When lacking significant advantages over the competition a company wil I not initiate in a private 
initiative (unsolicited proposal). lt will be economical unattractive. The question is whether the 
private sector has to create this advantage by incorporating it in their proposal, or the public 
sector by chancing the law so an initiator has an advantage. The Dutch government in the past 
years focuses on an equal and transparent sector. Therefore it is in contradiction when one 
company is granted an advantage. In this research the law is not the main focal point. lt is 
believed that the law will not be changes and the success of an Unsolicited Proposal is to the 
proposal itself and the campany's effort. 

Lejeune (2006) states that there are two main advantages that do not conflict with the law. 
These advantages consist of trust in secrecy on the one side and adjusting the specifications of 
the project on the other. 

When there is no guarantee in trust, the idea of the initiator is divulged in the 
specifications of the project in the tender. The investments in the project by the initiator 
are adopted by the competitors without any compensation towards the initiator. The 
initiator has high development costs and low overhead costs, and will probably not be 
able to make a low enough bid in the tender. The Ministry of Finance stated that 
guarantee on trust is essential. 
The specifications of the project and grandingcriteria and other demands could be 
formed in such a way that, without vialating the trust, an innovative bid is possible but 
the contractor must be a bie to judge this bid with the maximum amount of competition . 

Insome other countries the law is adapted so that the initiator of an unsolicited proposal can be 
directly contracted by the government. And in other countries there is a system of awarding. 
Governments could use several approaches to handle unsolicited proposals (World Bank Group, 
2003): 

1. Simply adopt a law prohibiting unsolicited project. 
2. Purchase the project concept and then award the project through a competitive 

bidding process. 
3. Offer the initiator a predefined advantage (reward) in a competitive bidding 

process. 

Some countries have developed effective systems to channel unsolicited proposals into 
processes that incorporate transparency and competition. These systems attempt to provide 
incentives for the private sector to come forward with innovative infrastructure solutions while 
retaining the benefits associated with awarding the project through a transparent and 
competitive tender (Hodges & Dellacha, 2007). Most countries with formal systems for 
rnanaging unsolicited proposals follow a similar process. The system generally involves two main 
stages: the first focuses on the government's internal project approval process, and the second 
on a competitive tender todetermine the fin al project developer and operator. 
The project is competitively bid, typically under one of three systems: bonus, Swiss challenge, or 
bestand final offer. 



Bonus system 
Chile and Korea use a system to promate unsolicited proposals that award a bonus in 
the tendering procedure to the original project proponent. This bonus can take many 
forms, but most common it is an additional theoretica! value applied to the original 
proponent's technica! or financial offer for bidding purposes only (World Bank Group, 
2003; Hodges & Dellacha, 2007). 

Swiss challenge system 
The Swiss challenge system-most common in the Philippines and also used in Guam, 
India, ltaly, and Taiwan-is similar to the bonus system in its use of competitive 
tendering to determine the project developer. But instead of a predetermined 
advantage, this system gives the original proponent the right to counter match any 
better offers (The World Bank Group, 2003; Hodges & Dellacha, 2007; Roopam). 

Bestand final offer system 
In the best and final offer system, the key element is multiple rounds of tendering, in 
which the original proponent is given the advantage of automatically participating in the 
final round. In South Africa, the two most advantageous bids are selected for a final 
bidding round. lf the original proponent is not one of these two, it wil I still automatically 
be allowed to compete in the final round. In Argentina, if the original proponent's offer 
is within 5 percent of the best offer, the original proponent will immediately win. 
However, if the difference between the best bid and the original proponent's offer is 
more than 5 percent, but less than 20 percent, the two bidders will be invited to submit 
their best and final offers in a second round. In all cases the final round is an open 
competition during which the preferred bid will be selected without bonuses or 
advantages given (Hodges & Dellacha, 2007). 

The absence of reward mechanisms for ideas submitted to the Ministry of Transport, Public 
Works & Water Management is teading to the perception in the market that the Ministry is 
abusing its pre-eminent position to satisfy its own objectives (World Bank Group, 2003; 

There are many issues to consider when attempting to strike the right balance between 
incentives for the private sector to propose beneficia I projects and enough chance of success for 
third-party challenges. 
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Appendix 5 - Procedures 

Algemene procedures9 

In het Aanbestedingsreglement Werken 2005 zijn in het totaal tien procedures opgenomen. Alle 
procedures gelden voor zowel de nationale- als Europese regelgeving. Uitzondering vormt de 
onderhandse procedure die alleen voor nationale aanbesteding geldt. In beginsel zal de 
openbare procedure moeten worden toegepast. Dit is meestal niet de beste procedure, omdat 
de transactiekosten bijvoorbeeld te hoog zijn. Vaak zal dan de niet openbare procedure worden 
toegepast. Bij complexe projecten, waarbij de oplossing vooraf niet goed inzichtelijk is, kan voor 
de concurrentie gerichte dialoog worden gekozen. Op basis van het Aanbestedingselement 
Werken 2005, handleiding voorschriften van de gemeenschap inzake overheidsopdrachten voor 
de uitvoering van werken en Brackmann (2004) worden de openbare procedure (a), niet 
openbare procedure (b), concurrentie gerichte dialoog (c), onderhandelingsprocedure met 
bekendmaking vooraf (d), onderhandelingsprocedure zonder bekendmaking vooraf (e) en de 
onderhandse procedure (f) hieronder nader uitgewerkt. 

ad a. Openbare procedure 
In de openbare procedure kan elke gegadigde zich, mits aan bepaalde randvoorwaarden wordt 
voldaan, bij een aanbesteding inschrijven. De procedure is met name geschikt voor werken die 
eenvoudig van aard zijn (Eekelen, 2005). Selectie van gegadigden voorafgaand aan de 
aanbesteding vindt niet plaats. Hoewel de gunning plaats kan vinden op basis van de 
economisch meest voordelige inschrijving, vindt de gunning in deze procedure vrijwel altijd 
plaats op basis van de laagste prijs. 

ad b. Niet openbare procedure 
Bij de niet openbare procedure vindt voorafgaande aan de daadwerkelijke aanbesteding een 
selectie plaats. In tegenstelling tot wat de naam doet vermoeden zal een dergelijke 
aanbesteding vooraf moeten worden aangekondigd. Elke aanbieder, die meent aan de 
randvoorwaarden te voldoen, kan zich aanmelden. Vervolgens selecteert de aanbesteder een 
beperkt aantal gegadigden, die een aanbieding mogen doen. Deze procedure wordt vaak 
toegepast bij werken met verwachte hoge aanbiedingskosten. De gunning vindt meestal plaats 
op basis van de laagste prijs. Ook kan de gunning plaatsvinden op basis van de economische 
inschrijving waarbij de prijs een dominante rol blijft spelen. 

ad c. Concurrentie gerichte dialoog 
Het uitgangspunt van de concurrentie gerichte dialoog is dat de aanbestedende dienst een 
oplossing uit de markt vraagt. Deze procedure mag dan ook alleen worden toegepast indien de 
aanbesteder vooraf geen inzicht heeft in wat de beste oplossing is. Op dezelfde wijze als in de 
niet openbare procedure selecteert de aanbesteder, na een openbare aankondiging, minimaal 
drie gegadigden met wie de dialoog aangegaan wordt. De duur van de dialoog hoeft vooraf niet 
bekend te zijn. Volgens het Aanbestedingsreglement Werken 2005 duurt de dialoog net zolang 
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tot de aanbesteder een goed beeld heeft van de oplossing. In de praktijk blijken twee of drie 
rondes nodig te zijn om een helder beeld te creëren (Kiijn, 2006). Deze kunnen tevens als 
afvalrace worden gebruikt. In de concurrentie gerichte dialoog procedure moet de gunning 
plaatsvinden op basis van de economisch meest voordelige inschrijving. Nadere invulling van het 
begrip economische meest voordelige bieding wordt niet gegeven. Dit neemt niet weg dat de 
gunningcriteria vooraf bekend gemaakt moeten worden. 

ad d. Onderhandelingsprocedure met bekendmaking vooraf. 
De onderhandelingsprocedure met voorafgaande bekendmaking mag slechts toegepast worden 
wanneer het vooraf niet duidelijk is wat de kosten zijn van een bepaald project, en waar de 
risico's liggen. De aanbesteder kondigt op dezelfde wijze als in een niet openbare procedure de 
aanbesteding in het openbaar aan . In deze aankondiging meldt de aanbestedende dienst de 
selectiecriteria om aan de onderhandelingen mee te doen. Uit de onderhandelingen zal 
vervolgens de prijs-kwaliteit verhouding en risico verdeling bepaald worden (Huizing, 2005). 

ad e. Onderhandelingsprocedure zonder bekendmaking vooraf 
In uitzonderingsgevallen mag de onderhandelingsprocedure ook zonder bekendmaking vooraf 
worden gevoerd. De procedure wordt het meest gebruikt om aanvullende of bijkomende 
werken die aan de hoofdopdracht zijn gekoppeld aan te besteden. Daarnaast mag deze 
procedure worden toegepast indien er bepaalde exclusieve of artistieke rechten voor het 
gebruik in een bepaald project benodigd zijn. Tot slot is dwingende spoed in onvoorziene 
omstandigheden ook een reden . Dit wordt niet snel aangenomen . 

ad f. Onderhandse procedure. 
De onderhandse procedure mag alleen worden toegepast onder de Europese drempelwaarden. 
Ondanks het besloten karakter van deze procedure moet de procedure met voldoende 
openbaarheid bekleed zijn . Dit betekent dat minimaal twee en maximaal zes gegadigden 
moeten worden uitgenodigd om mee te doen met de aanbesteding. De procedure kan worden 
gezien als een niet openbare procedure zonder voorafgaande bekendmaking. Het 
gunningscriterium in deze procedure is vrij. Vaak zijn de werken die door middel van deze 
procedure worden aanbesteed betrekkelijk eenvoudig van aard en wordt de laagste prijs als 
criterium gebruikt. 

Bijzondere procedures10 

De bovengenoemde procedures zijn met name toegespitst op realisatie en onderhoud van 
enkelvoudige projecten. Wanneer het contract meerdere projecten of een exploitatie element 
bevat zijn de bovengenoemde procedures niet goed toepasbaar. De wetgever heeft dit 
probleem onderkend. Zij heeft een drietal bijzondere procedures gecreëerd die specifiek zijn 
toegespitst op deze bijzondere overeenkomsten. Deze procedures zijn de 
concessieovereenkomstprocedure (a), raamovereenkomstprocedure (b) en de 
prijsvraagprocedure (c). 

ad a. Concessieovereenkomstprocedure 
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De concessieovereenkomstprocedure is een overkoepelende regeling specifiek voor projecten 
die na realisatie door de opdrachtnemer geëxploiteerd zullen worden. Bij de aanbesteding 
wordt, mits aan de procedurele vereisten is voldaan, de aanbestedende dienst vrijgelaten in de 
keuze voor een procedure. De belangrijkste procedures die worden toegepast, zijn de 
onderhandelingsprocedure met voorafgaande bekendmaking en de concurrentiegerichte 
dialoog. Er zijn bijzondere regels van toepassing voor het uitbesteden van werk aan derden. 
Indien de verwerver van een concessie een aanbestedende dienst is, gelden dezelfde 
aanbestedingsverplichtingen als bij een normale aanbesteding. Indien de verwerver vaneen 
concessie een private onderneming is, zal tenminste een derde van de waarde van de opdracht 
vooraf bekend moeten worden gemaakt in onder meer het Europese publicatie blad. 

ad b. Raamovereenkomstprocedure 
Raamovereenkomsten zijn herhaalde overeenkomsten, waarbij een kader wordt geschapen 
waarin bepaalde werken of diensten worden geleverd tegen vooraf afgesproken voorwaarden. 
Deze omvatten onder andere leveringsvoorwaarden en eenheidsprijzen. Na het afsluiten van 
een raamovereenkomst kan een aanbestedende dienst opdrachten direct bij de geselecteerde 
aanbieder plaatsen. Deze procedure wordt vaak toegepast wanneer vooraf niet precies 
vaststaat hoeveel er geleverd zal moeten worden, zoals bij cateringservices of storingsdiensten. 

ad c. Prijsvraagprocedure 
Een prijsvraag is een bijzondere procedure waarin aanbieders worden uitgenodigd een concept 
te maken dat gezamenlijk verder uitgewerkt zal worden. Realisatie van deze plannen valt 
evenwel buiten het doel van deze prijsvraagprocedure. Prijsvragen kunnen het best worden 
beschouwd als een variant op de openbare procedure waarbij de gunning niet op basis van de 
laagste prijs of de economisch meest voordelige inschrijving hoeft plaats te vinden. Gunning op 
basis van een prijsvraag vindt plaats aan de hand van een jury oordeel. 

Aan bested i ngsrecht 

Elke aanbesteding die boven de Europese drempelwaarde komt zal Europees aanbesteed 
moeten worden. Een Europese aanbesteding vindt plaats aan de hand van de in de richtlijn 
limitief genoemde procedures. Voor nationale aanbestedingen gelden vrijwel identieke 
procedures. Er zijn in principe twee gunningscriteria: de laagste prijs en de economisch meest 
voordelige bieding. Bij voorkeur zal een aanbesteding moeten plaatsvinden via openbare of niet 
openbare procedures. Alleen wanneer vooraf onvoldoende zicht is op oplossing, prijs of risico's 
zal de concurrentie gerichte dialoogprocedure of de onderhandelingsprocedure met 
voorafgaande bekendmaking mogen worden toegepast. Onderhandelingsprocedure zonder 
voorafgaande bekendmaking mag alleen in uitzonderingssituaties worden gebruikt. 

Naast deze algemene procedures bevat de Europese richtlijn ook een drietal bijzondere 
procedures. Dit zijn de prijsvraagprocedure, de raamovereenkomstprocedure en de 
concessieovereenkomstprocedure. De prijsvraagprocedure is een bijzondere procedure. In deze 
procedure wordt gegund op basis van een onafhankelijk jury oordeel. De prijsvraagprocedure 
wordt vooral toegepast als esthetica een grote rol spelen. Ten tweede de 
raamovereenkomstprocedure. Deze is van toepassing voor overeenkomsten waarvan vooraf het 
volume niet duidelijk is. Het is in feite geen echte procedure. Bij de aanbesteding moet worden 
gekozen voor een van de standaard procedures en gunningscriteria. Als laatste de 
concessieovereenkomstprocedure. Deze is gericht op de selectie van een concessiehouder die in 



een bepaald gebied activiteiten mag uitvoeren en eventueel exploiteren. De aanbesteding 
verloopt net als bij de raamovereenkomstprocedure via een standaard procedure met als extra 
voorwaarde dat concessiehouder een derde van het door hem uitbestede werk openbaar moet 
aankondigen. 

Aanbesteding en Unsolicited Proposal 

Het aanbestedingsrecht verplicht er dus niet toe dat voor een bepaalde vraagspecificatie 
meerder aanbieders bestaan. Alleen dient een aanbestedende dienst zich te realiseren dat het 
opstellen van een vraagspecificatie of van gunningscriteria op basis waarvan feitelijk geen of 
weinig mededingingen mogelijk is, de markt kan doen laten falen in het opzicht dat niet de 
hoogste waarde voor het beschikbare budget wordt verkregen. Dat deze situatie zich voordoet 
is bijvoorbeeld denkbaar in het geval van "first movers" op technisch gebied. In dat geval zal het 
economisch principe dat bij het uilokken van innovatie voldoende concurrentie moet zijn 
gewaarborgd, goed bewaakt moeten worden (lejeune, 2006) 
There is no explicit legal framework for Unsolicited Proposals neither in the Netherlands, nor in 
the European Directives, both have a primary focus on fair trade and open competition in the 
European market. The Dutch tendering guidelines as described in ARW 2005 are fully compliant 
with the EU Directives and no deviations from these directives/guidelines are entertained (in 
particular 1-on-1 negotiated agreements). The legislation on the proteetion of lntellectual 
Property (lP) was found to be comprehensive and robust in its capacity toproteet the interest of 
the originator of the Unsolicited Proposal idea/technology/innovation (Kroes, 2008) 
Het voorspelbare probleem van het betrekken van een potentiële aanbieder bij het opstellen 
van de vraagspecificatie, gunningcriteria en overige eisen is dat de innovatieve aanbieder een 
kennisvoorsprong opdoet of dat ten gevolge van belangenverstrengeling er strijd kan ontstaan 
met het GPA (Artikel Vl.4 GPA) alsmede het transparantie- en gelijkheidsbeginsel uitgewerkt in 
artikel 2 BAO en overweging 8 van de Richtlijn (Lejeune, 2006). 

Het blijft wenselijk om de aanbestedende diensten de mogelijkheid te bieden voorafgaande aan 
een aanbesteding met de markt in overleg te treden over oplossingen voor de door die 
aanbestedende dienst aan te besteden publiekprivate projecten. Onder de vigerende 
aanbestedingsregelgeving blijft het noodzakelijk om de belangen van derde partijen te 
beschermen en is het nauwelijks mogelijk om bescherming van intellectuele eigendomsrechten 
van derde te garanderen (Wassenaer, 2003). 

Publieke partijen laten zich steeds vaker door marktpartijen adviseren bij het opstellen van 
specificaties en eventueel het type contract. Daarbij gelden echter twee beperkingen: 

• de uiteindelijke specificaties dienen in overeenstemming te zijn met het voorschrift, 
zoals dat bijvoorbeeld is vastgelegd in artikel 10 van de Richtlijn werken, te weten 
dat specificaties in beginsel niet mogen verwijzen naar octrooien, typen of 
oorsprong van bepaalde partijen ('proprietary rights") en zoveel mogelijk dienen te 
verwijzen naar Europese normen. 

• Partijen die aanbestedende diensten adviseren bij het opstellen van specificaties 
mogen niet meedingen naar de opdracht voor de uitvoering daarvan indien 
daarvoor de mededinging ontoelaatbaar zou worden verstoord. 
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Appendix 7- Policy Coaster 
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Appendix 8- Interview 

Interview 

Geachte heer, mevrouw. Graag stel ik mij aan u voor. Mijn naam is Wouter Hendriks, ik ben 
student aan de Technische Universiteit van Eindhoven. In het kader van afronding van mijn 
master doe ik een onderzoek gericht op "stuurbare" factoren die betrekking hebben op het 
slagingspercentage van een Unsolicited Proposal (USP), Nederlandse term is eigen initiatief, dat 
door een bouwonderneming ingediend zou kunnen worden bij gemeenten. Voor het verkrijgen 
van een goede respons op mijn onderzoek heb ik gekozen om gebruik te maken van een fictieve 
casebeschrijving. Deze fictieve case is enkel geschreven voor dit interview om de beeldvorming 
van de term Unsolicited Proposal. 

Caseomschrijving 

Binnensteden van gemeenten worden meer en meer belast met aan- en afvoer van goederen. 
Het vrachtverkeer veroorzaakt verkeersoverlast, vervuiling, verkeersenveilige situatie. 
Regelgeving en beheermaatregelen leiden ertoe dat partijen maar op beperkte tijden hun 
goederen kunnen afleveren. Bouwonderneming X komt met het voorstel om in een gemeente 
een goederentransportsysteem aan te leggen dat ervoor zorgt dat de aanvoer van goederen 
voor winkels en kantoren niet meer door vrachtwagen hoeft plaats te vinden. Het voorstel 
betreft een ondergronds netwerk van tunnels waarin computergestuurde platforms rijden 
waarmee goederen getransporteerd kunnen worden. Vrachtwagen lossen hun lading buiten het 
stadscentrum waarna de lading met behulp van genoemd transportsysteem naar de betreffende 
locaties wordt gestuurd. Het effect is dat de binnenstad niet langer belast wordt door het 
vrachtverkeer en de milieubelasting (lucht en geluid) wordt teruggedrongen doordat de 
vrachtwagens niet meer door de binnenstad hoeven te rijden. Tevens wordt het aantal 
verkeeropstoppingen in het centrum verder teruggedrongen. Geen vrachtwagen in het 
centrumgebied betekent ook een verbetering van de verkeersveiligheid. Ook aanvoertijden 
veranderen. In de huidige situatie kan het centrumgebieden enkel gedurende een beperkt 
aantal uren worden bevoorraad; middels invoering van het nieuwe distributiesysteem kan 
aanvoer de gehele dag door plaatsvinden. 

De behoefte aan kwalitatieve en kwantitatieve verbetering van het centrumgebied en de vraag 
vanuit de markt naar innovatieve oplossingen heeft geleidt tot dit voorstel voor een andere 
wijze van aanvoer van goederen. 
Bouwonderneming X biedt het concept aan op basis van Total Life Cycle. Dit houdt in dat de 
ontwikkeling, realisatie van het project en tevens een onderhoudsperiode van 20 jaar wordt 
aangeboden. Daarnaast wordt ook de financiering meegenomen in het concept. 

Het voorstel van Bouwonderneming X is tweeledig. 
• Enerzijds het aanbod tot ontwikkeling en realisatie van het transportsysteem; 
• Anderzijds het aanbod om de kosten voor de bouw en onderhoud van het 

transportsysteem door de bouwonderneming te financieren. 



De verantwoordelijkheid voor de exploitatie ligt bij de gemeente maar de belangrijkste 
parameters (rente, onderhoud) wordt voor een belangrijke periode gefixeerd. De opbrengsten 
voor de bouwonderneming gedurende de afgesproken exploitatieperiode komen van de 
ondernemers in het centrum gebied die per geleverd platform betalen. 

In mijn onderzoek zijn een 14-tal criteria naar voren gekomen, namelijk: 

1. Meerwaarde (€) voor de bouwonderneming 
Winstvooruitzicht voor de bouwonderneming. 
Kosten voor bouw en onderhoud van het systeem komen voor rekening van de 
bouwonderneming. De meerwaarde voor de bouwonderneming wordt verkregen door 
voor de langere termijn per unit een vast bedrag in rekening te mogen brengen. 

2. Meerwaarde voor de samenleving 
Meerwaarde in termen anders dan geld. De case laat zien dat er op verschillende 
punten meerwaarde aanwezig is. Verkeersveiligheid, minder vervuiling, 
overlastbeperking en verbetering tijdstippen van aanvoer. 

3. Policy window 
Een policy window ontstaat wanneer vraag (het oplossen van een probleem), het 
aanbod (de mogelijke oplossingen) en de politieke agenda samenkomen. Een aanbod 
van een USP dient vooral "tijdig" te worden ingediend. Te laat en het probleem staat al 
op de politieke agenda, te vroeg en benodigd politiek draagvlak komt niet tot stand. 

4. Acceptatie USP 
Acceptatie van het USP door de beleidmakers, gemeenten, (maatschappelijk) 
belanghouders en de gemeenschap. Het voorstel/idee moet draagvlak krijgen wil het 
een kans van slagen hebben. In de case kan bijvoorbeeld draagvlak verkregen worden bij 
bewoners omdat deze minder overlast zullen ervaren en op het gebied van 
verkeersveiligheid een verbetering zien . Op het gebied van milieu kan draagvlak 
verkregen bij milieuorganisaties omdat er minder uitstoot is door vrachtwagens. Ook de 
winkeliers hebben baat bij een dergelijk idee omdat bevoorrading niet meer gebonden 
is aan tijd. 

5. Kosten besparende mogelijkheden 
Mogelijkheid van het USP om aanzienlijke kostenbesparing te genereren, relatief aan de 
investering. 

6. Benodigde resources 
Kwaliteit van de in-house resources, nodig voor de ontwikkeling van het USP. 
Bouwonderneming X moet op het gebied van dergelijke systemen kennis en resources 
hebben, eventueel door middel van samenwerkingsverbanden met andere bedrijven. 

7. Technische complexiteit 
De technische complexiteit van het voorstel. Voor gemeenten kan een dergelijk voorstel 
op technisch gebied te complex zijn om de verantwoordelijk voor ontwikkeling, beheer 
en onderhoud te kunnen dragen. 



8. Stakeholder afhankelijkheid 
Aantal stakeholders en belangen en mogelijke invloed op de uitkomst van het USP 

9. Innovativiteit 
Kwalitatief oordeel van de innovatieve uitdaging. Innovatie kan een stapgewijze 
verandering(verdere doorontwikkeling) of een radicale verandering. Gezegd kan worden 
dat in de case sprake is van een radicale verandering, hierbij gaat het om en complete 
verandering van het stedelijk gebied op een innovatieve wijze. 

10. Reputatie verrijkende potentieel 
Het generen van positieve publiciteit. Vertrouwen winnen voor het idee zelf maar ook 
zeker voor het bedrijf dat het initiatief nam. Technische kennis en kunde wordt geuit, 
maar ook de sociale verantwoordelijkheid en omgevingsbewustzijn. 

11. Differentiatie ten opzichte van concurrentie 
Door het creëren van een Unique sell ing point/uniek product kan de onderneming zich 
onderscheiden van concurrenten. De initiatiefnemer heeft dit project veelal gekozen 
omdat de organisatie vertrouwde op eigen kennis en kunde voor dit specifieke project. 
Bedrijven concurreren elkaar vaak op prijs en in deze situatie op innovatieve kennis en 
kunde. 

12. Belang van alternatieve financiering 
In de case wordt door het bieden van alternatieve financiering de lokale overheid 
(gemeente) beschermd voor (te) grote exploitatierisico's. 

13. Technisch risico 
Risico van het USP op gebied van ontwerp, haalbaarheid, prestatie, en andere 
technische dimensies. 

14. Financieel risico 
Risico in termen van direct en indirect rendement op ontwikkel-, realisatie- en 
exploitatie-beheerkosten. Ook het risico met betrekking tot de financiering en 
exploitatie van het project worden deels door het bouwbedrijf zelf gedragen voor het 
geval dat USP resulteert in gunning van het project 

Vraag 1 
Welk van de bovengenoemde 14 factoren zijn voor uw gemeente van belang om een 
ontwikkelende bouwonderneming een interessante gesprekspartner te laten zijn? 
Vraag 2 
Zijn er factoren die ik in mijn onderzoek niet heb meegenomen die naar uw mening wel 
belangrijk zijn? 

(Vragen Gemeenten) 



Vraag 1 
Welk van de bovengenoemde 14 factoren zijn voor een bouwonderneming als Heijmans van 
belang om voor een gemeente een interessante gesprekspartner te worden, wanneer de 
bouwonderneming een USP wil indienen? 
Vraag 2 
Zijn er factoren die ik in mijn onderzoek niet heb meegenomen die naar uw mening wel 
belangrijk zijn? 
Vraag 3 
Hoe zouden de genoemde factoren, binnen deze organisatie, gestuurd kunnen worden om 
een positiever resultaat te behalen? 

(Vragen Heijmans) 

Deel2 

Dit deel van het interview bevat enkele vragen over uw ervaringen, mening en visie met 
betrekking op Unsolicited Proposals. 

• Wat is de visie van u en deze onderneming op initiatieven die door GWW bedrijven aan 
gemeenten of andere overheidsinstanties worden aangeboden? 

• Welke voor- en nadelen voorziet u in initiatieven vanuit de markt? 

• Heeft deze onderneming ervaring in het nemen van initiatieven(Unsolicited proposals) 
waarbij het gaat om ideeën zonder grondpositie? Zo ja, hoe zijn deze initiatieven 
aangeboden aan de overheidsinstantie, hoe zijn deze ontvangen en gewaardeerd? Zo 
nee, wat zijn mogelijke redenen dat deze bouwonderneming dit nog niet heeft gedaan? 

• Welke bezwaren denkt u dat gemeenten zouden kunnen hebben met betrekking tot 
USP's, en wat zijn eventuele beperkingen? 

• Welke bezwaren zouden bouwondernemingen kunnen hebben bij het overwegen om 
een USP bij gemeenten in te dienen? 

• Hoe wordt in deze onderneming omgegaan met ideeën die kunnen leiden tot het 
opstellen van een USP? 

• Hoe worden gemeenten of andere overheidsinstanties benaderd met het door deze 
organisatie ontwikkelde USP? 

• Op welke wijze kunnen gemeenten daadwerkelijk sturing geven met betrekking tot 
initiatieven vanuit de markt. Moeten gemeente een gewijzigde opdrachtgevende rol 
hanteren? 

• Op welke wijze zou deze onderneming sturing kunnen geven aan het succes van een 
USP? Zou deze onderneming een gewijzigde opdrachtnemende rol moeten hanteren? 

Einde Interview. Bedankt voor uw medewerking 


